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About CRCLG... 
Taking  the  legacy  of  standing  distinct  in  the  f ield  of          

 academic  excellence  in  legal  education ,  Army  Institute  of

Law ,  Mohali  launched  the  Centre  for  Research  in

Corporate  Law  and  Governance  (CRCLG)  in  2018  to  provide

to  its  scholars ,  a  deep  insight  into  the  contours  of

corporate  conundrums .

 

CRCLG ,  as  a  multi-faceted  functional  body ,   looks  forward

to  conduct  workshops ,  panel  discussions ,  seminars ,

conferences ,  and  guest  lectures  by  the  leading  and

eminent  scholars  from  the  legal  f ield .  It  effectively  deals

with  the  discipline ,  balances  and  imbalances  of  corporate

law  exhaustively  to  provide  to  the  readers  a  holistic

understanding  of  the  subject  and  matters  connected  and

incidental  thereto .  It  shall  work  promptly  to  promote  and

provide :  

 

•  comprehensive  research ;  preparing  the  students  with

analytical  skil ls  to  critically  evaluate  legal  provisions  of

corporate  law  & governance .  

 

•  in-depth  study  of  corporate  law  and  governance

interwoven  with  its  economic ,  business  and  legal  context

with  particular  regard  to  how  corporate  law  and

governance  mechanisms  facil itate  or  inhibit  economic

activity .  

 

•  to  provide  a  new  way  of  thinking  about  the  growing

challenges  in  corporate  law  and  how  to  respond  to  them .   

 

Dealing  with  the  traditional  issues  and  the  contemporary

ones ,  the  newsletter  shall  give  the  reader  an  opportunity

to  fathom  into  the  corporate  world .
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INSOLVENCY &
BANKRUPTCY CODE, 2016-

RESOLUTION WITH
MAXIMISATION

ZARISH  ALI  (5TH  YEAR)

The  Insolvency  and  Bankruptcy  Code ,

2016  is  an  effort  to  consolidate  the  laws

relating  to  Insolvency  under  one  code ,

for  the  creation  of  an  effective  and

efficient  insolvency  regime  in  the

country  where  in  the  past  both  the

applicants  and  economy  have  suffered .

The  regime  of  previous  legislation  had

failed  to  maximize  the  value  of  stressed

assets  and  had  focused  on  reviving  the

corporate  debtor  with  the  same

erstwhile  management .  Moreover ,  the

rights  of  creditors  and  debtors  were

scattered  across  various  legislations .

Different  adjudicatory  forums  catered

to  different  classes  of  creditors  and

there  was  no  uniform  concept  or

definition  of  ' insolvency ' .  As  result  of

which ,  the  Code  of  2016  was  enacted  to

reorganize  insolvency  resolution  of

corporate  debtors  in  a  time  bound

manner  to  maximize  the  value  of  assets

of  such  person .  Unless  such

reorganization  is  effected  in  a  time-

bound  manner ,  the  value  of  the  assets

of  such  persons  will  deplete .  Therefore ,

maximization  of  value  of  the  assets  of

such  persons  so  that  they  are  efficiently

run  as  going  concerns  is  one  of  the

significant  objectives  of  the  Code  along

with  creation  of  holistic  procedural

and  substantive  regime  which  aims  to

provide  for  timely  and  effective  results

both  to  the  creditors  and  debtors ,  on

either  side  of  an  application  for

process .  
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The  Code  makes  a  clear  distinction

between  insolvency  and  bankruptcy  —

the  former  being  a  short-term  inabil ity

to  meet  l iabil it ies  during  the  normal

course  of  business ,  while  the  latter  is  a

longer  term  view  on  the  business  which

is  effectuated  by  a  court  order  that

defines  how  an  insolvent  debtor  will

meet  their  f inancial  obligations  and /  or

undergo  l iquidation  to  meet  such

obligations .

 

The  Code  seeks  to  provide  for

designating  NCLT  and  DRT  as  the

Adjudicating  Authorities  for  corporate

persons ,  f irms  and  individuals ,

respectively ,  for  resolution  of

insolvency ,  l iquidation  and  bankruptcy .

It  also  seeks  to  provide  for

establishment  of  functionaries  such  as

the  Insolvency  and  Bankruptcy  Board  of

India  (Board)  for  regulation  of

insolvency  professionals ,  Insolvency

professional  agencies  for  conducting

the  affairs  of  corporate  debtor  during

the  insolvency  resolution  process  and

Information  util it ies  for  developing  an

information  infrastructure  to  serve  as  a

repository  of  f inancial  information

readily  available  for  access  in

insolvency  proceedings .  They  collect ,

collate ,  authenticate  and  disseminate

financial  information  to  facil itate  such

proceedings .  The  Code  also  proposes  to

establish  a  fund  to  be  called  the

Insolvency  and  Bankruptcy  Fund  of

India  for  the  purposes  specified  in  the

Code .

With  regards  to  Cross  Border  Insolvency ,

the  Code  empowers  Resolution

professionals  to  take  control  & custody

of  a  debtor 's  assets  that  are

located  in  foreign  countries  and

provides  for  an  enabling  mechanism

under  which  the  Government  of  lndia



 may  enter  into  reciprocal  agreements

with  the  governments  of  other

countries  to  enforce  the  provisions  of

the  Code  by  seeking  evidence  in

relation  to  assets  of  the  debtor  or  its

personal  guarantor .

 

RESOLUTION  MECHANISM

 

The  Insolvency  and  Bankruptcy  Code ,

2016  provides  for  a  holistic  and  a  time-

bound  procedure  wherein  when  the

default  transpires ,  the  resolution

process  can  be  initiated  by  f i l ing  of  an

application  either  by  a  f inancial

creditor ,  operational  creditor  or  a

corporate  applicant  to  the  NCLT .  The

application  has  to  be  accepted  or

rejected  within  a  period  of  fourteen

days  of  f i l ing  of  an  application .  Further ,

Moratorium  is  initiated  once  the

application  is  accepted  which  signifies

the  commencement  of  Insolvency

process .  An  insolvency  resolution

professional  ( IRP)  is  appointed  by  NCLT

who  conducts  the  affairs  of  the

corporate  debtor  and  constitutes  a

committee  of  creditor  compromising  of

financial  creditors  of  the  corporate

debtor  after  collation  of  all  the  claims

received  against  the  corporate  debtor .

The  resolution  applicant  shall  then

prepare  a  resolution  plan  which  shall  be

scrutinized  by  the  Resolution

professional  after  considering  the

payment  of  the  process  costs ,  payment

of  debts  to  operational  creditors  &

f inancial  creditors ,  management  of

affairs  of  corporate  debtor .  After

examination  by  the  RP ,  the  said

resolution  plan  shall  be  sent  to  the  COC

for  their  approval ;  once  approved  with

66% of  their  votes ,  the  resolution  plan

shall  be  submitted  to  NCLT  to  access  its

viabil ity  and  feasibil ity .
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Once  the  Adjudicating  authority  is

satisfied  that  the  proposed  plan  meets

the  requirements  of  the  provisions  of

the  Code ,  it  shall  by  order  approve  the

plan  which  shall  be  binding  on

corporate  debtor ,  its  members ,

stakeholders  & guarantors .  The  code  is

thus ,  a  beneficial  legislation  to  bring

the  corporate  debtor  back  on  its  feet

and  not  a  mere  recovery  legislation  for

creditors .

 

RECENT  DEVELOPMENT-  AMENDMENT ,

2019

 

The  Insolvency  and  Bankruptcy  code

witnessed  another  amendment  on

August  6 ,  2019 ,  bringing  in  paradigm

shift  in  the  recovery  process .  The  old

framework  entailed  a  time  framework

of  maximum  270  days  (180  days  +  90

days) .  However ,  the  new  amendment

has  taken  a  f irm  approach  by  providing

an  overall  time  l imit  of  maximum  330

days  for  process ,  covering  l it igation  and

all  the  judicial  processes  which  in  turn

is  l ikely  to  insti l  discipline  among

various  stakeholders  and  authorities  to

observe  timelines .  After  adhering  to  the

judicial  pronouncements  of  Essar  Steel

Ltd ,  the  amendment  has  cleared  its

stance  on  providing  similar  treatment

to  operational  and  f inancial  creditors

with  no  discrimination  amongst

financial  creditors  on  the  basis  of

existing  priorities  or  security  interest

which  shall  not  be  permitted  in  the

resolution  plan .  Further ,  the  new

amendment  postulates

statutory  recognition  to  corporate

restructuring  by  clarifying  that  a

resolution  plan  may  include  provisions

such  as  mergers ,  amalgamation  and

demergers .  The  new  amendment  act

seeks  to  provide  payment  of  the



MERGERS &
AMALGAMATIONS

MANNAT  MEHTA  (5TH  YEAR)

Corporate  Restructuring  is  the  process

of  redesigning  one  or  more  aspects  of  a

company .  Corporate  Restructuring  is  a

comprehensive  process  by  which  a

company  can  consolidate  its  business

operations  and  strengthen  its  position

for  achieving  its  short-term  and  long-

term  corporate  objectives  which  is  why

it  is  vital  for  the  survival  of  a  company  in

a  competitive  environment .

 

One  of  the  forms  of  external

restructuring  is  Mergers  and

Amalgamations .  The  increasing  activity

of  this  indicates  the  reason  of  an  active

market  at  present .  With  the  new  central

government  in  India  in  favour  of

liberalizing  business  norms ,  Mergers  and

Amalgamations  are  here  to  stay .  They

have  become  a  symbol  of  new  economic

world  and  with  the  passage  of  time
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more  and  more  enterprises  are  opting

for  Mergers  and

Amalgamations  with  an  intent  to

produce  on  a  massive  scale ,  to  reduce

the  cost  of  production  and  to  make

prices  internationally  competitive .

 

It  was  in  2016 ,  when  the  Central

Government  issued  a  notif ication  for

the  enforcement  of  sections  relating  to

Mergers  and  Amalgamations  and  vide

notif ication  dated  14th  December  2016 ,

Ministry  of  Corporate  Affairs  issued

rules  regarding  Companies

(Compromises ,  Arrangements ,  and

Amalgamation)  Rules ,  2016 .Mergers  and

Amalgamations  are  two  terms  under

the  Act  of  2013  which  are  usually  used

inter-changeably ,

However ,  the  two  are  distinct  in  nature .

Merger  is  defined  as  a  combination  of

two  or  more  companies  into  a  single

company  in  which  one  survives  and  the

other  loses  its  corporate  existence .  The

survivor  company  acquires  both  the

assets  and  l iabil it ies  of  the  merged

company  or  companies  On  the  other

hand ,  Amalgamation  involves  two

companies  of  the  same  size  and  stature

joining  hands  wherein  two  or  more

existing  companies  amalgamate  or

merge  together  to  form  a  new  company

by  which  both  the  existing  companies

lose  their  existence  called  as

amalgamating  companies  and  a  new

company  comes  into  existence  called  as

purchasing  company .

 

The  Act  of  2013  entails  provisions  in

relation  to  Compromise  or

Arrangements  u /s  230  & 231) ,  

 

Amalgamation  including  Demergers  (

u /s  232) ,  Amalgamation  of  Small

companies  (  u /s  232)  & Amalgamation  of  

amount  not  less  than  the  l iquidation

value  to  the  dissenting  f inancial

creditors  who  do

not  vote  in  favour  of  the  resolution

plan .  It  also  stipulates  that  once  a

resolution  plan  is  approved  by  the

Adjudicating  authority ,  the  same  shall

be  binding  on  all  creditors  including

government ,  local  and  statutory

authorities  to  whom  debts  are  owed .

Thus ,  the  proposed  amendments ,

paving  a  stronger  path ,  are  sought  to

restore  confidence  in  the  credit  market

along  with  timely  resolution

of  Insolvency  and  bankruptcy .



foreign  companies  with  the  prior

permission  of  RBI  (u /s  234) .

 

DUE  DILIGENCE  IN  MERGERS  AND

AMALGAMATIONS :

 

Due  Diligence  refers  to  the  process

of  appraising ,  assessing  and  evaluating

business  risk  with  analysis  of  cost

benefit  which  is  involved  in  Merger  &

Amalgamation .  Due  Diligence  embraces

the  assessment  process  to  judge  the

benefits  vis-à-vis  the  troubles  that  will

be  faced  in  post  merger  scenario .

The  due  diligence  process  includes

review  of  cash  f lows  –  past  and  future ,

status  of  tax  assessments  and  its

f inancial  impact ,  valuation  of  assets ,

digging  out  hidden  l iabil it ies  after  an

independent  assessment ,  assessment  of

viabil ity ,  review  of  technical  feasibil ity ,

assessment  and  analysis  of  information

technology  security  systems

etc .

 

RELEVANT  AUTHORITIES  AND

LEGISLATIONS :

 

·                

the  Companies  Act ,  2013  and  the

rules ,  orders ,  notif ications  and

circulars  issued  thereunder  (as

amended) ,  which  prescribes  the

general  framework  governing

companies  in  India ,  including  the  
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manner  of  issuance  and  transfer  of

securities  of  a  company  and  the

process  for  a  scheme  of

arrangements ;        

the  Indian  Contracts  Act ,  1872  (as

amended) ,  which  governs  contracts

and  the  rights  the  parties  can  agree

to  contractually  under  the  Indian

laws ;

the  Specific  relief  Act ,  1963

(amended) ,  which  prescribes

remedies  available  to  private  parties

for  breach  of  contract ;  the  Income

Tax  Act ,  1961  (amended)  is  applicable

to  taxation-related  considerations

with  respect  to  Mergers  and

Amalgamations  in  India ,  and  cross-

border  transactions ;  double  taxation

avoidance  treaties  also  play  an

important  role ;  the  Competition  Act ,

2002  (amended) ,  which  regulates

combinations  of  companies  and

prohibits  anti-competitive

agreements ,  which  have  or  are  l ikely

to  have  an  appreciable  effect  on

competition  in  India ;

the  Foreign  Exchange  Management

Act ,  1999  (amended) ,  read  with  the

circulars  and  directions  issued  by  the

Reserve  Bank  of  India ,  which ,

collectively ,  regulate  foreign

investment  in  India ;

the  regulations  and  guidelines  issued

by  the  Securities  and  Exchange  Board

of  India ,  which  regulate  the  securities

market  in  India ,  including  Mergers

and  Amalgamations  involving

companies  l isted  on  stock  exchanges

in  India ;  and

various  central  labour  legislations ,

which  govern  employment-related

matters .

CONCLUSION :

 

In  substance ,  the  2013  Act  offers

extensive  & better

straightforwardness ,  guaranteeing

assurance  of  shareholders  interest ,

while  maintaining  distance  from

protests .  It  can  be  said  that  the  2013

Act  looks  to  streamline  and  make

Mergers  & Amalgamations  much

smoother  and  straightforward .  
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THE COMPANIES ACT:
AMENDMENTS 
IN A NUTSHELL

Dyuti Rai (4th Year)

The  Companies  Act  2013  is  an  Act  of  the

Parliament  of  India  on  Indian  company

law  which  regulates  incorporation  of  a

company ,  responsibil it ies  of  a  company ,

directors ,  dissolution  of  a  company ,  etc .

The  2013  Act  is  divided  into  29  chapters

containing  470  sections  as  against  658

Sections  in  the  Companies  Act ,  1956  and

has  7  schedules .  

 

The  Act  has  replaced  The  Companies

Act ,  1956  ( in  a  partial  manner)  after

receiving  the  assent  of  the  President  of

India  on  29  August  2013 .  The  Act

consolidates  and  amends  the  law

relating  to  companies .  The  Act  of  2013

seeks  to  bring  corporate  governance

and  regulation  practices  in  India  at  par

with  the  global  best  practices .

 

The  New  Company  Act ,  2013  replaced

the  Companies  Act ,  1956  by  revising  the

law  as  per  the  requirements  of  the

international  best  practices  as  well  in

keeping  with  the  needs  of  the  current

economic  environment  in  the  country .  

 

The  Companies  Act ,  2013  provides  more

opportunities  for  new  entrepreneurs

and  enables  wide  application  of

information  technology  in  the  conduct

of  the  affairs  by  the  corporate  world .

This  is  a  landmark  legislation  with  far-

reaching  consequences  on  all

companies  incorporated  in  India .
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MAJOR  AMENDMENTS :

·                

The  Companies  (Amendment)  Act ,  2015

 

This  Act  was  brought  with  an  aim  to

improve  EoDB  in  India .  The  most

significant  changes  include  the  removal

of  minimum  capital  requirement  for

starting  a  private  l imited  company ,

removal  of  the  requirement  of  obtaining

Commencement  of  Business  Certif icate

post  incorporation ,  making  the

requirement  for  common  seal  optional ,

and  introduction  of  stringent  penalty

for  Directors  of  Companies  that  invite  or

accept  or  renew  deposits  without

approval  from  the  Regulatory

Authorities .  Further ,  companies  having

losses  or  negative  reserves  were  not

allowed  to  declare  dividends ,  and

public  access  to  board  resolutions  was

stopped .  Also ,  loans /guarantees   can  be

specifically  provided  by  the  holding

company  to  the  subsidiary  company .

·                

The  Companies  (Amendment)  Act ,  2017

 

This  Act  was  brought  with  an  aim  to

improve  corporate  governance  and  ease

of  doing  business  in  India  while

continuing  to  strengthen  compliance

and  investor  protection .  The  major

amendments  include  continuing  with

the  provisions  relating  to  layers  of

subsidiaries ,  continuing  with  the  earlier

provisions  with  respect  of

memorandum ,  making  offence  for

contravention  of  provisions  relating  to

deposits  as  non-compoundable ,

requiring  attaching  of  f inancial

statement  of  associate  companies ,

stringent  additional  fees  of  Rs .  100  per

day  in  case  of  delay  in  f i l ing  of  annual

return  and  f inancial  statement  etc .  and

to  punish  directors  who  use  loans  

against  conditions  under  which  it  was

extended .

·

The  Companies  (Amendment)  Act ,  2019

 

It  seeks  to  ensure  more  accountabil ity

and  better  enforcement  to  strengthen

the  corporate  governance  norms  and

compliance  management  in  the

corporate  sector  as  enshrined  in  the

Companies  Act ,  2013 .  The  major

changes  include  the  re-categorising  of

offences  which  were  in  the  category  of

compoundable  offences  to  an  in-house

adjudication  framework ,  ensuring

compliance  of  the  default  and

prescribing  stiffer  penalties  in  case  of

repeated  defaults .  Further ,  de-clogging

of  the  NCLT  has  also  taken  place  by

enlarging  the  jurisdiction  of  Regional

Director  ( “RD”)  by  enhancing  the

pecuniary  l imits  up  to  which  they  can

compound  offences  under  section  441 ,

and  vesting  in  the  Central  Government

the  power  to  approve  the  alteration  in

the  f inancial  year  of  a  company ;  and

vesting  the  Central  Government  the

power  to  approve  cases  of  conversion  of

public  companies  into  private

companies .  Other  reforms  include

extending  the  possibil ity  of  mandating

dematerialisation  of  securities  even  to

private  l imited  companies  by  providing

requisite  powers  to  the  Central

Government ,  specific  responsibil ity  cast

on  companies  to  identify  significant

beneficial  owners ,  stricter

enforcement  of  compliance  with

corporate  social  responsibil ity  (CSR)

provisions  and  introduction  of  penal

clause .  The  Act  has  also  done  away  with

the  prerequisite  of  registering  the

prospectus  with  the  registrar  ( in  case  of

a  public  offer)  to  only  a  f i l ing

requirement .



DIFFERENTIAL
VOTING RIGHTS 

NISHANT  TIWARI  (3RD  YEAR)

ownership .  While ,  one  share  has  one

vote ,  these  share  can  carry  a  pattern

where  one  share  may  carry  ten  votes  or

a  pattern  where  ten  shares  can  have

one  vote .  For  instance ,  the  Facebook

founders  retained  the  control  of  the

entity  by  issuing  two  kinds  of  shares  —

Class  A  shares  carrying  one  voting  right

( l isted  through  the  IPO  and  held  by

public  shareholders)  and  Class  B  shares

carrying  10  votes  each  (not  l isted ,  held

by  Mark  Zuckerberg  and  affi l iates) .

 

These  are  widely  being  brought  into  the

mainstream  business  world  due  to  their

efficacy  of  preventing  hostile  takeovers

and  for  the  promoter  led  company  who

wants  to  retain  decision  making  power

and  rights .  Some  companies  that  have

issued  DVR  shares  on  our  bourses

include  Tata  Motors ,  Pantaloons  and

Gujarat  NRE  Coke .

The  Company  Act ,  2013 ,  under  Section

43  permits  a  company  to  issue  these

shares  with  differential  voting  rights  as

a  part  of  their  share  capital .  Further

Rule  4  of  the  Companies  share  capital

and  debentures  rules ,  2014  provides

conditions  which  a  company  has  to

adhere  while  issuing  equity  shares  with

differential  rights ,  some  of  which  are      –

AOA  to  authorize  such  issue ,  ordinary

resolution  to  be  passed ,  etc .  

 

SEBI ’S  Framework ,  2019

 

SEBI  in  its  consultation  paper  has

elaborately  discussed  the  need  to  issue

differential  voting    rights  with  key

highlights  such  as  easy  access  and

autonomous  space  for  managing  his /her

business  and  non-dilution  of  promoter ’s

stake  for  the  companies  which  prefer

equity  over  debt  capital .  Further ,  the

DVRs  are  classif ied  into  superior  shares

 

‘Shares ’ -  a  term  used  for  denoting  the

(unit  of)  ownership  interest  of  a  holder

in  a  corporation  or  an  organization .

They  are  mainly  of  two  types :  ‘equity ’

and  ‘preference ’  shares .

 

Equity  shares  ( ‘ordinary ’  or  ‘common ’

shares)  are  mainly  different  from

preference  shares  in  the  form  that  they

come  with  voting  rights  and  f luctuating

rate  of  dividend .  

 

Preference  shares  on  the  other  hand ,

enjoy  the  privilege  of  receiving  dividend

at  a  f ixed  rate  before  any  dividend  is

paid  to  the  equity  shareholders .  

 

Apart  from  equity  & preference  shares ,  a

new  class  of  shares  were  introduced

known  as  Dual  class  shares  (DCS)  or

Differential  voting  rights  (DVRs) .  These

are  the  shares  with  rights

disproportionate  to  economic  
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and  fractional  shares .  The  former  are

the  shares  with  superior  voting  rights  as

compared  to  equity  shares  and  the

latter  being  fractional  voting  rights  as

compared  to  equity  shares .

 

The  new  framework  2019  allows  a

Company  having  superior  voting  rights

shares  (SR  shares)  to  do  an  Initial  public

offer  of  ordinary  shares  on  conditions

such  as  –  the  issuer  company  must  be  a

tech  company ,  shareholder  to  be

considered  a  part  of  the  promoter

group ,  such  SR  shares  to  be  issued  only

to  persons  holding  executive  position  in

the  company  and  such  SR  shares  to  be

held  for  a  period  of  six  months  prior  to

fi l ing  of  RHP .  Thus ,  a  company  which  is

already  l isted  will  not  be  able  to  issue

SR  shares ,  however ,  it  will  be  able  to

issue  shares  with  FRs ,  which  is  in

continuance  of  the  existing  framework .  

 

Further ,  to  safeguard  corporate

governance ,  the  framework

incorporated  following  proposals :

 

Listing  and  Lock- in ’  through  which  SR

shares  to  be  l isted  after  IPO  on  Stock

exchanges ,  

·                

Transfer /Pledge /Lien  shall  not  be

allowed  and

·                

Such  shares  shall  be  in  lock- in  until

their  conversion  to  ordinary  shares

·                

Such  SR  shares  shall  be  treated  with

par  as  of  ordinary  shares  except

in  the  case  of  voting  on  resolutions

·                

Post  IPO ,  such  SP  shares  shall  be

treated  as  ordinary  equity  shares  in

terms  of  voting  rights  (One  share  
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shall  have  one  vote)  with  respect  to  the

conditions  mentioned  in  the  framework .

·

SR  shares  shall  be  converted  into

ordinary  shares  on  the  5th

anniversary  of  l isting .  The  term  can

be  extended  by  5  years  through  a

resolution .  However ,  SR  shareholders

shall  not  be  allowed  to  cast  their  vote

in  such  resolution .  (Time  Based) .

·

On  events  l ike  resignation ,  M&A ,

demise-  SR  shares  can  be  converted

into  ordinary  shares .  (Event-based)

 

CONCLUSION :

 

DVRs  are  not  only  gaining  prominence

but  are  slightly  molding  the

shareholding  practice  in  the

entrepreneurship  today .  It  has  widely

been  counted  in  as  a  must-have

concept  in  the  charts  of  almost  all

the  leading  business  tycoons  in  the

world  today .  

 

They  possess  just  one  major

disadvantage ,  that  being  that  these  are

thinly  traded  legal  tenders  that  cannot

be  easily  converted  into  cash ,  making

them  highly  i l l iquid  in  tendency .  

 

Otherwise ,such  shares  shall  be  allowed

some  privileges  in  the  initial  phase  of

the  growth  of  the  companies  and  to

protect  the  interest  of  investors ,  such

shares  shall  be  subjected  to  enhanced

disclosure  requirements  without

transmuting  the  shareholding  pattern .



CORPORATE SOCIAL
RESPONSIBILITY

SUNIDHI  SINGH  (3RD  YEAR)

What  is  Corporate  Social  Responsibil ity?

 

According  to  the  United  Nations

Industrial  Development  Organization ,

“Corporate  Social  Responsibil ity  is  a

management  concept  whereby

companies  integrate  social  and

environmental  concerns  in  their

business  operations  and  interactions

with  their  stakeholders .  It  is  a  way

through  which  a  company  achieves  a

balance  of  economic ,  environmental

and  social  imperatives  (Triple-Bottom-

Line-Approach) ,  while  at  the  same  time

addressing  the  expectations  of

shareholders  and  stakeholders . ”  Also

known  as  Corporate  Citizenship ,  CSR ,  as

a  concept ,  makes  it  mandatory  for  all

corporate  institutions  to  work  for  the

betterment  of  the  society  as  a  whole  as

they  thrive  for  their  own  enhancement .  

 

What  activities  does  it  include? 

 

Under  Section  135  of  the  Companies

Act ,  2013  and  the  Companies  (Corporate

Social  Responsibil ity  Policy)  Rules ,  2014 ,

any  activities  which  are  focused  at  the

eradication  of  hunger  and  poverty ,

promotion  of  education  and  gender

equality ,  providing  basic  amenities  of

life  and  skil ls ,  protection  of  national

heritage  and  natural  environment  etc . ,

come  under  the  ambit  of  CSR  activities .

Generally ,  Corporate  institutions  use

the  methods  of  philanthropy ,  setting
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 up  a  strict  mechanism  for  ensuring

ethical  business  practices ,  sending

employees  for  volunteering  work  at

non-profit  organizations  and

investment  in  social  and  environment

friendly  projects  to  fulf i l l  their  CSR

objectives .

 

Indian  Scenario

 

India  is  the  f irst  country  in  the  world  to

make  CSR  mandatory  for  companies

after  the  amendment  of  2014 .  Under

Section  135  of  the  Companies  Act ,

following  companies  have  to  spend  2%

of  their  average  net  profit  of  the  last  3

financial  years  for  CSR  activities :

Companies  with  net  worth  of  Rs .  500

crores  or  more ,  or

2 .  Companies  with  annual  turnover  of

Rs .  1000  crores  or  more ,  or

3 .  Companies  with  annual  net  profits  of

at  least  Rs .  5  Crores .

 

Is  there  a  separate  body  for  looking

into  such  matters?

 

Each  company ,  under  the  law ,  has  to

create  a  separate  committee  consisting

of  3  Directors  for  CSR  enforcement  to

look  after  the  creation  of  a  policy  in

conformation  with  Schedule  VII  of  the

Companies  Act ,  2013 ,  allocation  of

money ,  execution  of  project  and  all

other  activities  incidental  thereto .  This

committee  keeps  a  regular  record  of  the

profits  of  the  company  and  ensures  its

expenditure  on  CSR  related  activities

with  special  emphasis  to  regional

issues .

An  annual  report  is  to  be  compulsorily

published  with  all  profit  and  loss

records  by  the  committee .  

However ,  even  after  the  inclusion

 



of  CSR  under  Section  135  of  the

Companies  Act ,  there  were  no  specific

penalties  for  non-compliance  of  the

government  guidelines  for  Corporate

Social  Responsibil ity  previously .  The

only  thing  that  the  Corporate

institutions  had  to  do  was  publish  in  an

annual  report  whether  they  had  taken

up  any  CSR  projects  in  that  f inancial

year  or  not .

 

The  Amendment  of  2019 :

 

The  Companies  Act  of  2013  underwent

an  amendment  in  2019  only  to

ameliorate  the  standards  of  Corporate

Law  and  make  the  corporate  sector

more  socially  responsible .  By  the  way  of

the  latest  amendment ,  new  restrictions

and  penalties  have  been  introduced  to

ensure  ethical  business  activities .

 

How  is  Corporate  Social  Responsibil ity  a

boon?

 

The  benefits  of  Corporate  Social

Responsibil ity  are  different  for  different

areas .

1 .  For  Employees :  CSR  activities

create  a  good  public  image  of  the

company  for  which  the  company

constantly  remains  in  media

observation  and  employees  of  such

organizations  work  with  enthusiasm

and  zeal  for  regular  incentives  and

rewards .

2 .  For  Society :  When  businesses  become

conscious  of  their  social  and

environmental  responsibil it ies ,  they

bring  forward  new  ideas  to  solve  social

problems  which  lead  to  innovations  and

better  l iving  conditions  for  human

beings .

3 .  For  Businesses :  CSR  activities

help  create  a  trustworthy  consumer  
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base .  When  businesses  take  part  in

providing  a  positive  social  value ,

consumers  get  attracted .  History  bears

testimony  to  the  fact  that  the

companies  which  have  continuously

been  involved  in  f ighting  social

problems  and  taking  care  of  the

environment  have  always  achieved

highest  level  of  growth .

 

Examples  of  some  amazing  CSR

initiatives :

 

 1 .  GOOGLE :

 

Google  is  a  leading  name  in  the

corporate  world  and  it  has  taken  up

many  remarkable  CSR  initiatives .  The

energy  consumption  by  Google  data

centers  is  50% less  as  compared  to  a

typical  data  center  and  it  has  invested

more  than  a  million  dollars  on

renewable  energy  resources .  Google  has

also  been  successful  in  diverting  84% of

waste  from  its  data  centers  from  land

fil ls  in  2015 ,  has  become  carbon  neutral

since  2007  and  has  made  regular

initiatives  to  reduce  wastage  of  water .

Apart  from  all  this ,  Google  provides  a

healthy  and  fun  environment  for  all  its

employees  where  there  can  be  a  free

flow  of  ideas .

 

2 .  CHIPOTLE  AND  INTERMARCHE :  

 

About  one-third  of  the  food  produced

gets  wasted  every  year .  This  company

has  taken  up  the  challenge  of  tackling

the  problem  by  starting  it  ‘The

Inglorious  Fruit  and  Vegetable ’

campaign ,  whereby ,  the  company

sells  out  all  the  not-so-perfect  category

of  fruits  and  vegetables  at  subsidized

rates ,  thereby ,  benefitting  both  dealers

and  consumers .

 

 



3 .  MICROSOFT :

 

This  technology  giant  has  constantly

been  committed  to  providing

education  to  the  underprivileged

around  the  globe  and  thereby

reducing  levels  of  poverty .

TheWyoming  data  center  of  Microsoft

is  beautiful  example  of  their  belief  in

innovation  and  sustainabil ity ,  being

fully  powered  by  clean  energy .

Microsoft ’s  AI  for  Earth  initiative  aims

to  solve  some  of  the  toughest

environmental  problems  of  the  world .

 

 

There  are  many  such  examples  of

companies  in  this  world  who  are

persistently  involved  in  amazing  CSR

initiatives  l ike  the  18 ,000

environmental  initiatives  of  XEROX ,  
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Levi  Strauss ’s  Workers  Welfare  initiative ,

Twitter ’s  Fledging  Initiative  campaign  to

promote  l iteracy  among  children  and

Starbuck ’s  CAFÉ  practices  to  ensure  the

well-being  of  coffee  farmers  and

consumers .  

 

However ,  there  is  no  denying  of  the  fact

that  we  have  a  long  way  to  go  before

Corporate  Social  Responsibil ity  becomes

a  global  success  because  unethical

business  practices  do  exist  as  the

feelings  of  responsibil ity  and  care  come

from  within .  

 

It  is  a  duty  for  all  because  growth  of  any

form  takes  place  rapidly  only  when  we

are  constantly  involved  in  activities  that

benefit  all .
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LANDMARK
JUDGMENTS

OMVIR  SINGH  (4TH  YEAR)

Salomon  v .  Salomon  & Co .  Ltd ;  1896  

 

FACTS :  

Aaron  Salmon 's  business  was  incorporated  into  a  company  in  1892  which

comprised  of  himself ,  wife ,  daughter  and  four  sons .  Mr .  Salomon  as  the

company 's  managing  director  had  taken  for  himself  a  £10 ,000  debt  out  of  the

439 ,000  amount  for  which  the  company  was  sold .  An  advance  of  £5000

was  paid  to  Mr .  Salomon  by  Edmund  Broderip  on  the  Security  of  the  debentures .

Soon  after  the  transaction ,  there  was  a  decrease  in  sales  followed  by  a  strike

action  which  led  to  the  downturn  in  the  business .  To  enforce  his  security ,  Mr .

Salomon  was  sued  by  Mr .  Edmund  because  of  his  position  and  responsibil ity  in

the  Company  and  whether  Mr .  Salomon  is  responsible  for  the  debts  himself .

 

JUDGMENT :  

The  High  Court  ruled  that  Mr .  Salomon  was  the  Company 's  creditor  since  it  had

started  as  a  sole  proprietorship  and  having  been  changed  into  a  company ,  the

largest  shares  belong  to  Mr  Salomon .  This  decision  was  upheld  by  the  Court  of

Appeal .  However ,  the

argument  of  agency  and  fraud  were  rejected  by  the  judges  of

the  House  of  Lords  because  of  the  condition  of  the  law  on  the  formation  of
a  company  which  require  a  minimum  of  seven  persons  and  the  law  does  not

specify  the  number  of  shares  which  would  be  owned  by  each  of  the  shareholders .

Therefore ,  the  principle  of  Separate  Entity  separates  the  personality  of  a

company  from  its  members  which  allows  it  to  sue  and  can  be  sued .

 

Durga  Prasad  v .  Baldeo ;  1880

 

FACTS :

Durga  Prasad  had  constructed  some  shops  at  the  market  with  the  promise  of

paying  commissions  on  the  sales  made  from  the  shop .  Baldeo  had  spent  some

money  for  the  improvement  of  the  condition  of  the  market  on  the  authority  of

the  government .  The  issue  of  a  consideration  was  brought  before  the  court .

 

JUDGEMENT :

The  court  nullif ied  the  agreement  because  of  the  lack  of  a  consideration  which

must  be  desired  by  the  promisor .
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Bates  v .  Standard  Land  Co . ,  1911

 

FACTS :

The  question  of  the  distinction  of  the  personality  of  a  person  and  that  of  a

company  was  brought  before  the  court .

 

JUDGEMENT :

It  was  held  that  members  of  the  board  of  directors  constitute  the  pillars  of  the

company  by  which  the  company  can  only  act  or  take  decisions  through  them .

Re  South  of  England  Natural  Gas  and  Petroleum  Co .  Ltd . ,  1911

 

FACTS :

The  shareholders  of  the  company  had  received  copies  of  the  Prospectus

with  the  title  that  clearly  specified  that  it  is  meant  for  private  circulation .

This  was  not  advertised  to  the  public .

 

JUDGEMENT :

The  court  ruled  that  the  prospectus  was  a  public  offer  of  shares  despite

the  indication  that  described  it  as  private  circulation  only .

   

Ramasgate  Victoria  Hotel  v .    Montefiore ,  1866

 

FACTS :

Mr .  Montefiore  who  was  the  defendant  in  the  case  had  wanted  to  buy  shares  from

the  hotel  which  was  owned  by  the  complainant .  He  made  an  advanced  deposit  to

the  hotel  owner 's  bank  account  with  the  intention  of   completing  the  transaction

in  June .  After  six  months ,  he  received  a  letter  of  acceptance  of  the  offer  from  the

complainant  by  which  time  the  shares  had  lost  its  value  and  the  defendant

had  lost  interest  in  the  business .  However ,  Mr .  Montefiore  refused  to  proceed  with

the  transactions  but  did  not  withdraw  his  shares .  An  action  of  specific

performance  of  the  contract  was  f i led  by  the  complainant  against  Mr .  Montefiore

and  the  question  of  the  existence  of  an  agreement  between  the  parties  was

brought  before  the  court .  

 

JUDGEMENT :  

The  court  dismissed  the  hotel 's  action  for  specific  performance  that  a  great  deal

of  time  had  passed  before  the  offer  was  made .

 

A  period  of  six  months  which  has  elapsed  was  enough  time  for  the  expiration  of

the  offer  of  shares .
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The  State  Trading  Corporation  of  India  Ltd .  & Ors .  v .  The  Commercial  Tax

Officer ,  Vishakapatnam  & Ors . ,  1963

 

FACTS :

The  State  Trading  Corporation  had  approached  the  court  for  the  issuance  of

special  writs  against  agencies  of  the  state  governments  based  on  sales  tax  which

were  targeted  on  the  corporation .  The  petition  was  to  ascertain  the  facts  in

Article  32  of  the  Constitution  which  allows  the  Supreme  Court  to  issue  special

orders  for  the  enforcement  of  the  rights  of  citizens .  The  question  as  to  whether

the

State  Trading  Corporation  which  is  a  company  that  is  registered  under  the

Indian  Companies  Act ,  1956  can  be  regarded  as  a  citizen  and  can  seek  for  the

enforcement  of  the  fundamental  rights  of  citizens  and  whether  the  STO  is  an

organ  of  the  government  and  can  request  for  the  enforcement  of  the  rights  of

citizens  against  a  state  as  under  part  I I I  of  the  constitution

of   India .  

 

JUDGEMENT :

The  Appeal  was  dismissed  by  the  Supreme  Court  because  as  implied  by  the

Powers  of  the  corporate  entity ,  all  citizens  are  persons  but  all  persons  cannot  be  a

citizen  and  a  Company  or  a  corporation  ceases  to  be  a  person  from  the  date  of  its

incorporation .  Also ,  since  the  corporation  performs  the  functions  of  a  commercial

entity ,  it  cannot  be  regarded  as  an  organ  or  a  department  of  the  government  of

India .

Ashbury  Railway  Carriage  & Iron  Co .  Ltd .  v .  Riche ,  1875

 

FACTS

A  railway  company  was  formed  with  an  object  of  sell ing  railway  wagons .  The

directors  entered  into  a  contract  with  Richie  to  f inance  the  construction  of

railway  l ine .  The  shareholders  later  rejected  the  contract  as  ultravires  since

it  was  not  given  in  the  objects  clause  of  the  Memorandum  of  Association (MoA)  of

the  Company .

 

JUDGMENT

The  court  held  that  the  contract  was  ultravires  and  therefore  null  and  void .  The

Doctrine  of  Ultravires  came  into  existence  which  clearly  laid  down  that  a

company  shall  work  towards  fulf i l l ing  the  objects  that  are  directly  or  indirectly

related  to  the  objects  clause  of  the  Memorandum  of  Association  of

the  Company  and  not  otherwise .

 

 



Royal  British  Bank  Vs .  Turquand ,  1856

 

FACTS :

The  Directors  of  a  company  borrowed  a  sum  of  money  from  the  plaintiff .  The

company 's  articles  provided  that  the  directors  might  borrow  on  bonds  such  sums

as  may  from  time  to  time  be  authorised  by  a  resolution  passed  at  a  general

meeting  of  the  company .  The  shareholders  claimed  that  there  had  been  no  such

resolution  authorising  the  loan  and ,  therefore ,  it  was  taken  without  their  authority .

The  company  was  however  held  bound  by  the  loan .  Once  it  was  found  that  the

directors  could  borrow  subject  to  a  resolution ,  the  plaintiff  had  a  right  to  infer  that

the  necessary  resolution  must  have  been  passed .

 

JUDGMENT :

Person  dealing  with  the  company  are  bound  to  read  the  registered  documents  and

to  see  that  the  proposed  dealing  is  not  inconsistent  therewith .  Further ,  outsiders

are  bound  to  know  the  external  position  of  the  company ,  but  are  not  bound  to

know

its  indoor  management .  It  was  also  held  that  the  company  may  ratify  the  ultra

vires  borrowing  by  the  directors  i f  it  is  taken  bona  f ide  for  the  benefit  of  the

company  and  this  gave  way  to  the  Doctrine  of  Indoor  Management .

 

 

Lee  v .  Lee ’s  Air  Farming  Ltd . ,  1960

 

FACTS :

Lee  incorporated  a  company  of  which  he  was  the  managing  director .  In  that

capacity  he  appointed  himself  as  a  pilot  of  the  company .  While  on  the  business  of

the  company ,  he  was  lost  in  a  f lying  accident .  His  widow  claimed  compensation  for

personal  injuries  to  her  husband  while  in  the  course  of  his  employment .  It  was

argued  that  no  compensation  was  due  because  Lee  & Lee 's  Air  Farming  Ltd .  were

the  same  person .

 

JUDGMENT :

Lee  was  a  separate  person  from  the  company  when  he  formed  the  company  and

when  the  compensation  was  payable .  His  widow  recovered  compensation  under

the  Workmen 's  Compensation  Act .  A  member  of  a  company  can  contract  with  a

company  of  which  he  is  a  shareholder .  The  directors  are  not  precluded  from  being

an  employee  of  the  company  for  the  purpose  of  workmen 's  compensation

legislation .
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Standard  Chartered  Bank  and  Ors .  v  Directorate  Of  Enforcement  and  Ors . ,  2005

 

FACTS :

The  appellant  in  the  present  case  f i led  a  writ  petition  before  the  High  Court  of

Bombay  challenging  various  notices  issued  to  them  under  Section  50  read

with  Section   51   of  the  Foreign  Exchange  Regulation  Act ,  1973 .  The  appellant

company  in  the  High  Court  contended  that  it  was  not  l iable  to  be  prosecuted  for

the  offence  under  Section   56  of  the  FERA  Act .  The  main  issues  for  consideration

were  whether  a  company  or  a  corporate  body  could  be  prosecuted  for  offences

for  which  the  sentence  of  imprisonment  is  a  mandatory  punishment  and  in  a

case  where  an  accused  is  found  guilty  and  the  punishment  to  be  imposed  is

imprisonment  and  f ine ,  whether  the  court  has  got  the  discretion  to  impose  the

sentence  of  f ine  alone?

 

JUDGEMENT :

The  Supreme  Court  settled  the  disputed  question  of  criminal  l iabil ity  of  a

corporation .  The  decision  overruled  prior  decisions  to  the  contrary  and

holds  that  corporations  are  l iable  for  criminal  offenses .  Corporation  could  be

prosecuted  and  punished ,  with  f ines ,  regardless  of  the  mandatory  punishment  of

imprisonment  required  under  the  respective  statute .  After  this  case ,  the

corporations  could  no  longer  claim  immunity  from  criminal  prosecution  on  the

grounds  that  they  are  incapable  of  possessing  the  necessary  mens  rea  for  the

commission  of  criminal  offences .  The  notion  that  a  corporation  cannot  be  held

liable  for  the  commission  of  a  crime  had  been  rejected .
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SURANA & SURANA- UILS INTERNATIONAL
ESSAY WRITING COMPETITION

The  Centre  for  Trade  Laws  and  Dispute

Resolution ,  UILS ,  PU ,  Chandigarh ,  in

collaboration  with  Surana  & Surana

International  Attorneys  organized  the

second  edition  of  Surana  & Surana-UILS

International  Essay  Competition  on

Corporate  Law ,  2019  on  the  theme ,

‘Corporate  Social  Responsibil ity :  Global

Initiative  for  Sustainable  Development . ’  

 

The  Competition  received  nearly  100

entries ,  which  underwent  three  rigorous

rounds  of  review .  The  Final  Jury

consisted  of  a  distinguished  panel  of

judges ,  including  Ms .  Alka  Bhatia ,

Economic  Advisor ,  United  Nation

Development  Programme ,  Malawi  and

Namibia .

 

Abhinandan  Jain  (5th  year)  & Tanushree

Tanwar  (5th  year)  were  adjudged  as

WINNERS  of  the  said  competition

for  their  entry  titled ,  ‘Blazing  the  Trail

by  Juxtaposing  SMEs ,  CSR  &

SDGs ’ .  

 

Reaffirming  the  notion ,  ‘ Individual

efforts  may  bring  success  but  only

collective  efforts  can  deliver

effectively ’ ,  they  presented  a  formalized

model ,  attempting  to  develop  a

cohesive  ecosystem  for  Cluster  SMEs  in

India  to  achieve  Sustainable

Development  Goals  by  channelizing

its  CSR  activities .  

 

In  all  developing  nations ,  including

India ,  small  and  medium  enterprises

(SMEs)  are  the  growth-engines  of  the

economy .  However ,  the  effect  of

globalization  has  incapacitated

individual  SMEs  to  optimally  deliver

towards  corporate  social  responsibil ity

(CSR)  due  to  resource  constraints  in

terms  of  f inance  and  manpower ,  lack  of

professional  approach ,  insufficient

infrastructure ,  amongst  other  reasons .

In  order  to  ensure  maximum  realization

of  their  potential  in  contributing

towards  sustainable  development ,  the

essay  suggests  a  formalized  workable

multi-dimensional  model  for  cluster

SMEs .  This  model  is  divided  into  5

phases  i .e . ,  creation  of  a  local  working

group ,  institutionalising  and

strategizing  CSR ,  incentivising  cluster

SMEs  to  implement  CSR  strategy ,

implementation  of

CSR  strategy ,  and  lastly ,  impact

measurement  and  sustainabil ity

reporting .

Also ,  the  instant  model  is  replete  with

simultaneous  analysis  of  the  CSR  Rules ,

2014 .

 

The  creditworthiness  of  the  proposed

formalized  approach  founded  on  a

collaborative  approach  is  capable  of

being  understood  by  the  present

‘political  ecology ’  in  developing

countries ,  such  as ,  India ,  where  

ACCOMPLISHMENTS

~REPORT~



unbalanced  power  relations  amongst

stakeholders  intercede  human-

environment  interactions ,  resulting

in  lopsided  allocation  of

environmental  pollution  burdens  to

scattered  and  small  enterprises  and

businesses .

 

Acknowledging  the  lack  of

homogeneity  in  application  of  the

proposed  model  to  each  and  every

SME ,  this  essay  ultimately  addresses

the  challenges  which  are  anticipated

to  be  faced  in  the  process  of

formalization  of  cluster  SMEs ,  such  as

coordination  diff iculties  against

excessive  growth  of  cluster  network ,

domination  by  a  portion  of  SMEs  and

endangering  autonomy  of  the  rest ,

excessive  consumption  of  time ,

money  and  effort  in  regularizing  the

existing  system  amongst  others .  The

singular  suggestion  for  eliminating

the  challenges  in  the  process  of

formalization  is ,  ‘ initiative ’ ,  both

governmental  and  entrepreneurial .

That  being  said ,  CSR  in  SMEs  through

this  model  will  build  the  high  road

towards  SDGs .

 

Adjudged as  winners  of  th� said compet i t ion
for  art iculat ing  th� afore - explained idea  i� an
essay ,  Abhinanda� Jai� & Tanushre�  Tanwar
hav� bee� awarded with a  cash pr iz� of  Rs .
25,000 and th� winning  e s say  has  bee� se l ec t ed
for  a� internat ional  publ icat ion .
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EXISTENCE OF 
PRICE DISCRIMINATION & 
ANTI-DUMPING POLICIES: 
A FAULT LINE IN INDIAN

ECONOMY

Yamini Jaswal (5th Year)

Antidumping  laws  can  be  traced

back  to  the  early  twentieth  century

which  is  professedly  aimed  at

protecting  domestic  markets  from

unfair  trade  practices  and  predation

from  foreign  competitors .  This  essay

commences  with  an  appraisal  of  the

theory  and  practice  of  AntiDumping

laws ,  then  scrutinises  recent  trends

in  Anti-Dumping .

 

In  the  l ight  of  the  current  global

trade  environment ,  the  authors  shall

endeavour  to  i l luminate  the  lacunae

in  contemporary  trade  laws .  The

essay  traverses  the  journey  of  state

implemented  Anti-Dumping  policies

by  establishing  the  critical

relationship  between  the

Competition  Law  and  Dumping  Law

with  special  emphasis  upon  the  trade

distortion  in  the  world  economy .

Furthermore ,  the  authors  have

expounded  and  exemplif ied  the

topical  trade  scenario  between  India

and  China  by  empirically  examining

Anti-Dumping  duties  imposed  on  the

import  of  Castings  for  wind  operated

electricity  generators  from  China .

 

This  Art ic l�  wo� Conso lat io� Priz� i� the
Surana & Surana UILS Internat ional  Essay

Compet i t io� o� Corporat�  Law,  2018
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It  is  imperative  that  states ,  on  their  own

accord ,  exercise  their  right  to  control

their  porous  trade  boundaries  in

congruence  with  the  complex

multilateral  regulations  enshrined  in

the  WTO  Agreement  on  Anti-Dumping .

 

Adam  Smith  has  famously  quoted :  “ I f  a

foreign  country  can  supply  us  with

commodity  cheaper  than  we  ourselves

can  make  it ,  better  buy  it  of  them  with

some  part  of  the  produce  of  our  own

industry ,  employed  in  a  way  in  which

we  have  some  advantage . ”

 

THE  ROAD  AHEAD

 

With  regard  to  injury  to  domestic

industry  one  f inds  that  injury  is  usually

on  two  broad  aspects :  volume  effect

and  price  effect .  There  has  been

reduction  in  market  share  as  well  as

profits  of  the  domestic  industry .  In

about  60% cases  domestic  industry

suffered  negative  profitabil ity  due  to

sales  below  cost  of  production .  Hence ,

regulation  and  overseeing  by  the  state

of  the  market  becomes  necessary  to

ensure  that  as  a  social  and  political

instrument  it  serves  the  society  rather

than  making  the  society  and  state  serve

it .  

 

Trade  remedy  measures  l ike

antidumping  measures  become  an

important  tool  in  this  task  of  the

state .   Trade  remedy  measures  properly

used  are  easy  tool  in  the  hands  of

regulators  to  check  the  growth  of

market  distortions  and  prevent  the

functioning  of  the  market  from

collapsing .  The  state  within  its

constraints  has  to  ensure  that  market

functions  in  a  manner  whereby  its  

various  national  and  international

obligations  are  met .  

 

In  the  past  few  weeks ,  we  have  seen  an

aggressive  stance  taken  by  the

draconian  trump  government  against

China ,  with  regards  to  Ant-  Dumping

measures ,  and  vice-versa .  This  battle  of

Goliaths  shall  harm  the  entire  World

economy ,  including  India ’s .    Although  in

its  present  scenario ,  the  face-off

between  the  world ’s  two  largest

economies  may  not  jeopardise  the

country ’s  export  prospects .  But  in  fact ,

i f  the  US  extends  curbs  on  Chinese

garments  and  textiles ,  

 

India  will  have  an  opportunity  to  exploit

that  advantage  and  ship  out  more  to

the  largest  economy ,  which  is  already

its  single-biggest  market  in  these  items .

But  the  country  may  have  to  gear  up

with  more  anti-dumping  measures  to

counter  any  potentially  massive  inflows

of  products ,  including  steel ,  which  will

be  targeted  by  these  countries .Due  to

the  various  false  allegations  levelled  by

the  domestic  industry ,  there  has  been  a

tectonic  disruption  & distortion  in  the

Indo-China  Trade  environment .  

 

It  is  time  for  both  the  countries  to  come

together  for  mutual  reforms  in  the  anti-

dumping  system ,  which  happens  to

be   discriminatory  and  biggest

distortion  among  protectionist  measure

and  should  be  imposed  i f  the  economic

rationale  of  expanding  trade  gains  and

improving  national  welfare  is  being

seen .  Both  the  countries  should  express

will ingness  to  reciprocate  through

bilateral  agreements  and  understand

that  removal  of  these  barriers  will  set  
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Want to write for us?
 

Contact the student conveners
or 

E-mail us at:
crclg.ail@gmail.com

t he  s t age  f o r  a  new  l e v e l  o f  economic

coope r a t i on .   Compe t i t i on  Law

a l t hough  i n t e r s e c t s  wi th  An t i -

Dump ing  po l i c i e s ,  i t ’ s  f undamen ta l l y

d i f f e r en t  a s  t he  l a t t e r  ha s  a

p ro t e c t i on i s t  f ounda t i ona l  beg inn i ng .

  Above  a l l ,  i f  an t i dump ing  were  t o  be

a  t oo l  aga i n s t  un f a i r  t r ade  a s  i t  was

i n i t i a l l y  mean t  t o  be ,  i t  wou ld  be

e s s en t i a l  t o  r e con s i de r  t he  de f i n i t i on

o f  dump ing  and  t h i nk  ca r e f u l l y  wha t

i s  f a i r  and  wha t  i s  no t .  I s  i t  f a i r

enough  t o   accu se  and  pena l i s e

s omeone  j u s t  becau se  p r i c e s  a r e  no t

equa l i s ed ?   The r e  i s  a  need  t o  r e v i ew

An t i -Dump ing  Law .  A l so  t he r e  i s  a

need  t o  b r i ng  t h i s  i s s ue  i n

compe t i t i on  po l i c y  becau se  d ra f t

compe t i t i on  po l i c y  doe s  no t  d i r e c t l y

r e so l v e  t h i s  i s s ue .
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EVENTS

Past  Events :

·                

Intra- Institute  Essay  Writing

Competition

 

Forthcoming  events :

·                

Sessions  and  Seminars

·                

Workshops

·                

Legislative  Writing  Competition

·                

Essay  Writing  Competition

 

Events  and  Competitions

to  Look  Out  For :

·                

Workshop  on  Drafting ,  Pleading  and

Conveyance  at  ICFAI  Law  School ,

Dehradun  

Dates  of  Workshop :  September  6th

-7th ,  2019

 

DR .  A .P .J .  Abdul  Kalam  Air  and  Space

Law  Policy  Essay  Competition  by

IJLPP  

Submit  By :  October  31st ,  2019

 

·                

Conference  on  Arbitration  and

Concil iation  at  Faculty  of  Law ,

University  of  Lucknow  

Date  of  Conference :  October  20th ,

2019

Last  Date  of   Submission :  October

10th ,  2019

 

 

·

Call  for  Papers :  Amity  Law  Review

Last  Date  of  Submission :  October  25th ,

2019

 

·

Call  for  Papers :  NLIU  Bhopal ’s  Indian

Arbitration  Law  Review  [Volume  2]

Last  Date  of  Submission :  October  17th ,

2019

 

·

Seminar  on  Child  Rights  and  Child

Protection  at  Nehru  Memorial  Law

College ,  Hanumangarh  

Dates  of  Seminar :  November  16th

-17th ,  2019

 

·

Seminar  on  Environmental  Issues  at

Geeta  Institute  of  Law ,  Panipat

Date  of  Seminar :  November  10th ,  2019

Last  Date  of  Submission :  October

15th ,  2019

 

·

RMLNLU-CTIC  Conference  and  Essay

Writing  Competition  on  International

Trade  Law  

Last  Date  of  Submission :

November  17th ,  2020
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MEET THE TEAM

CREDITS
 

CHIEF ADVISOR

DR. TEJINDER KAUR,
PRINCIPAL, AIL

FACULTY COORDINATOR
DR. PUJA JAISWAL, 

ASST. PROFESSOR OF LAW

STUDENT MEMBERS

ZARISH ALI (5th Year)   MANNAT MEHTA (5th Year)

OMVIR SINGH (4th Year)        DYUTI RAI (4th Year)

NISHANT TIWARI (3rd Year)      SUNIDHI SINGH (3rd Year)

DESIGNED BY
NISHANT TIWARI

Conveners

Co-Conveners
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About CRCLG... 
Taking  the  legacy  of  standing  distinct  in  the  f ield  of      

 academic  excellence  in  legal  education ,  Army  Institute  of

Law ,  Mohali ,  launched  the  Centre  for  Research  in

Corporate  Law  and  Governance  (CRCLG)  in  2018  to  provide

to  its  scholars ,  a  deep  insight  into  the  contours  of

corporate  conundrums .

 

CRCLG ,  as  a  multi-faceted  functional  body ,   looks  forward

to  conduct  workshops ,  panel  discussions ,  seminars ,

conferences ,  and  guest  lectures  by  the  leading  and

eminent  scholars  from  the  legal  f ield .  It  effectively  deals

with  the  discipline ,  balances  and  imbalances  of  corporate

law  exhaustively  to  provide  to  the  readers  a  holistic

understanding  of  the  subject  and  matters  connected  and

incidental  thereto .  It  shall  work  promptly  to  promote  and

provide :  

 

•  comprehensive  research ;  preparing  the  students  with

analytical  skil ls  to  critically  evaluate  legal  provisions  of

corporate  law  & governance .  

 

•  in-depth  study  of  corporate  law  and  governance

interwoven  with  its  economic ,  business  and  legal  context

with  particular  regard  to  how  corporate  law  and

governance  mechanisms  facil itate  or  inhibit  economic

activity .  

 

•  to  provide  a  new  way  of  thinking  about  the  growing

challenges  in  corporate  law  and  how  to  respond  to  them .   

 

Dealing  with  the  traditional  issues  and  the  contemporary

ones ,  the  newsletter  shall  give  the  reader  an  opportunity

to  fathom  into  the  corporate  world .

PAGE :  22

EMERGING  TRENDS  OF
INTELLECTUAL  PROPERTY
RIGHTS  IN  DEFENCE  SECTOR

MEET  THE  TEAM  OF  CRCLG

PAGE :  10

PAGE :  5

TRADEMARK
VIS-À-VIS  UNFAIR  

TRADE  PRACTICES

PAGE :  13

PAGE :  17

EX-OFFICIO  BORDER  

MEASURES  FOR  INTERCEPTING
COUNTERFEIT  GOODS  IN  INDIA

EVENTS PAGE :  21

DEVELOPMENTS  IN  IPR



INTELLECTUAL PROPERTY
RIGHTS: AN
OVERVIEW

NISHANT  TIWARI  

(3RD  YEAR)

INTRODUCTION

 

Since  the  origin  of  early  economics

and  branches  of  business ,  the

commodities  have  been  invariably

divided  into  ‘assets ’  and  ‘ l iabil it ies ’ .

The  roots  of  the  intellectual  property

rights  l ie  right  here  intertwined  with

these  two  terms  of  business .

‘Assets ’  can  be  broadly  classif ied

into  ‘tangible  assets ’  ( l ike  house ,  car ,

building ,  machinery  etc . )  and

‘ intangible  assets ’  (such  as  human

resources ,  business  relationships ,

brands ,  know-how ,  amongst  others) .

 

These  intangible  business  assets  are :

1 .            Results  of  human  creativity-

industrial  models ,  concepts ,  songs ,

trademarks ,  inventions ,  l iterature ,

inter  alia ,  and ,

2 .            Can ’t  be  materially  evaluated

the  worth  of .

Therefore ,  they  are  guarded  against

the  cheating  and  malpractices  by

issuing  a  promissory  l icense  in  favor

of  the  inventor  or  the  founder ,  which

simultaneously  bars  the  others  from

claiming  a  right  on  that  technology

or  the  brainchild  of  the  founder .  In

lay  man ’s  terminology ,  this  is  the

arena  of  ‘ intellectual  property  rights ’

that  is  guarded  by  copyrights  and  
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Copyright  and  related  rights :

l iterary  and  artistic  works  related

databases .  These  are  protected

legally  from  infringement .

patents .  They  allow  the  owner  to  be

completely  benefitted  from  the

abstract  idea  that  he  has  given  a

concrete  form  of  util ity  to .  These

legal  rights  bestow  an  exclusive

right  on  the  inventor  (or  the

assignee  thereof)  to  util ize  his

creation  for  a  given  period  of  time .

 

CLASSIFICATION  OF  Intellectual

Property

Intellectual  Property  can  be  widely

classif ied  into  three  sub-categories :

1 .

2 .  Industrial  Property :  trademarks ,

patents ,  and  industrial  designs .

These  create  a  justiciable  claim  in

favor  of  the  owner  too .

3 . ‘Soft ’  Intellectual  Property :  secrets ,

know-how ,  confidentiality .

These  are  not  protected  specifically

by  registration  and  IP  legislations .

Protection  of  Intellectual  Property

Rights .

 

Protection  of  IPR  allows  the

innovator /brand  owner /patent

holder /copyright  holder  to  benefit

from  his /her  work ,  labor  and

investment ,  which  does  not  mean

monopoly  of  the  intellect .  This  has

also  been  stated  in  the  International

Declaration  of  Human  Rights ,  which

duly  provides  for  the  right  to  benefit

from  the  protection  of  the  moral  and

physical  interests  resulting  from  the

right  holder ’s  work ;  l iteral  or  artistic

product .

 



Laws  Related  to  Intellectual

Property  Rights  in  India

After  the  Venetian  Ordinance ,  the

course  of  IPR  was  treaded  upon  by

England  (1623) ,  the  United  States

(1760) ,  rest  of  the  European  nations

(1880-1889) .

In  India ,  the  Ac  that  was  introduced

in  1856  in  the  form  of  India  Patent

Act ,  that  remained  in  force  for  more

than  50  years ,  and  was  later  revised

and  called  the  “ Indian  Patents  and

Designs  Act ,  1911 ” .  A  complete  bill  on

patent  rights  was  brought  into  force

in  1970 ,  which  was  called  “The

Patents  Act ,  1970 ” .

In  India ,  ‘copyrights ’  were  protected

under  the  Copyright  Act  of  1957 ,

‘trademarks ’  under  the  Trade  &

merchandise  Marks  Act  of  1958 ,

‘patents ’  under  the  Patents  Act  of

1970  and  ‘designs ’  under  the  Designs

Act  of  1911 .

India ,  which  is  also  a  signatory  to

the  Agreement  on  Trade-Related

Aspects  of  Intellectual  Property

Rights  (TRIPS) ,  started  growing  in

the  IPR  regime  too  in  order  to  meet

the  domestic  and  international

demands .

After  enactment ,  and  humongous

amendments ,  the  following  are  the

essential  legislations  relating  to  the

Intellectual  Property  Rights  in  India :

 

Patents  Act ,  1970 ,  as  effectively

amended  in  the  year  1995 ,  1999 ,

2002  and  2005  to  meet  its

obligations  under  the  TRIPS

agreement .  
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Trade  Mark  Act ,  1999 ,  as  the

consolidated  term  for  the  law  of

trademark  is ,  after  the  enactment  of

the  Act  of  1999 .  The  Trade  Mark  Bill ,

which  was  laid  in  the  Parliament

was  a  enactment  of  the  Act  of  1999 .

The  Trade  Mark  Bill ,  was  an  updated

version  of  the  Trade  and

Merchandise  Marks  Act ,  1958 ,  to

facil itate  the  trading  and

commercialization  globally .

Although  it  could  not  be  passed  but

it  served  as  inoculate  for  the  next

Act  of  1999  that  was  passed  with  due

review  and  deliberation .

 

The  Designs  Act ,  2000

For  the  protection  of  coming  up

industrial  designs  in  science  and

technology ,  an  effective  judicial

system  had  to  be  put  up  in  place ,

and  that  is  why  this  Act  was  brought

into  being .  Under  this  Act  only

‘artistic  part ’  is  provided  a  legal

remedy  for .  

 

The  Geographical  Indications  of

Goods  (Registration  and  Protection)

Act ,  1999 :

This  f ield  is  relatively  new  in  India

and  grew  as  a  result  of  outsiders

patenting  turmeric ,  neem ,  and

basmati ,  which  are  essentially

products  of  Indian  soil .  

 

To  avoid  any  such  incidents  of

conflict ,  this  Act  was  passed  to  bar

people  from  patenting  goods  based

on  geographical  locations ,

indicating  the  goods  were  not  from

the  Indian  territory .



Copyright  Act ,  1957 :

 

One  of  the  oldest  Acts  in  India  in

relation  to  the  IPR ,  this  Act  aims  to

protect  the  right  of  l iterary ,  musical ,

artistic  works ,  including

cinematograph  f i lms  and  sound

recordings  of  the  owner  until  his

lifetime  and  60  years  after  his  death .

 

The  Protection  of  Plant  Varieties

and  Farmers ’  Rights  Act ,  2001 :

 

Being  an  agrarian  economy ,  India ’s

R&D  is  vastly  growing  in  the  f ield  of

plant  breeds ,  which  made  it

pertinent  for  us  to  have  an  efficient

system  of  protection  of  innovation  in

the  agricultural  process  throughout .

In  accordance  with  Article  27  of  the

TRIPS  Agreement ,  protection  was

given  to  the  plant  varieties  or

combinations  thereof .

 

The  Semi-Conductor  Integrated

Circuits  Layout  Design  Act ,  2000 :

 

In  the  last  three  decades ,  due  to

information  technology  being  one  of

the  fastest  growing  sectors  of  this

economy  which  also  needed

expertise  knowledge  and

humongous  efforts ,  the  patenting

option  has  been  made  available  for

the  microelectronics  sector  too ,

which  primarily  concerns  with  the

Integrated  Circuits  ( ICs) ,  ranging

from  the  SSI  (Small  Scale

Integration)  to  VLSI  (Very  Large

Scale  Integration) .
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IPR AND
SUSTAINABLE
DEVELOPMENT

SUNIDHI  SINGH

(3RD  YEAR)

“ Intellectual  property  as  a  policy

exists  to  create  an  enabling

environment  for  –  and  to  stimulate

investment  in  –  innovation ;  to  create

a  framework  in  which  new

technologies  can  be  traded  around

the  world  and  shared .   The  economic

imperative  at  the  heart  of  innovation

is  fundamental  to  the  process  of

societal  transformation  that  the

Sustainable  Development  Goals  aim

to  achieve . ”

 

-Francis  Gurry

WIPO  Director  General

 

A  few  hundred  years  ago ,  successful

innovation  was  largely  a  matter  of

luck .  Today ,  IPR  has  made

innovation  a  systematic  and  reliable

endeavor .  It  facil itates  the  growth  of

knowledge ,  provides  an  economic

incentive  to  invest  and  seeks  to

balance  competing  interests .

Intellectual  property  includes  all

intangible  and  tangible  creations  of

the  human  intell igence  and

Intellectual  Property  Rights  are

rights  of  the  innovators  over  their

ideas ,  plans  and  innovations  so  that

the  innovation  can  be  encouraged

without  the  fear  of  malpractices  by
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competitors .

 

The  growing  inter-connected

populations  need  new  ways  to

address  the  many  social ,  economic

and  environmental  challenges  of  the

present  day  world .  We  are  in  great

need  of  innovation  to  help  us

rethink  how  to  overcome  poverty ,

hunger ,  combat  climate  change ,

preserve  our  natural  environment

and  use  artif icial  intell igence  and

create  an  inhabitable  environment

for  the  coming  generations .  The

value  embedded  in  intellectual

property  rights  supported  by  the

global  IP  system  provided  by  the

WIPO  (World  Intellectual  Property

Organization)  boosted  the  creativity

that  drives  progress ,  helping  us

meet  our  greatest  needs  and

aspirations  in  many  ways  to  achieve

sustainable  development .

 

Education  is  both  an  important  goal

and  a  prerequisite  for  spurring

economic  growth ,  reducing

inequalities  and  promoting  peace ,

justice  and  strong  institutions .  The

copyright  system  supports  education

by  encouraging  the  creation  and

sharing  of  new  knowledge  and

information  products .The  IP  system

also  supports  innovation  in

healthcare  by  encouraging

investment  in  new  drugs  and

technologies  for  our  benefit . In

addition  to  that ,  the  IP  system

encourages  in  the  growth  of  and

investment  in  new  sustainable

inventions  to  protect  the

environment  which  will  further  help  

change .



SHIEKHAR  PANWAR

(2ND  YEAR)

“AI  is  clearly  an  area  of  rapid  growth

and  immense  opportunity  for

innovation .  But  the  patent  system

will  have  to  work  very  hard  to  ensure

that  it  remains  precisely  that  -  an

opportunity . "

 

-Grant  Philpott ,  CEO  ICT

 

Artificial  Intelligence  (AI)  in

improving  the  administration  of  IP

AI  systems  will  play  an  increasingly

important  role  in  IP  administration

in  the  future .  Given  the  costs

associated  with  gathering  and

cleaning  large  corpuses  of  data  to

feed  AI-systems ,  we  need  to

encourage  the  sharing  of  resources .  I

would  hope  that  in  deploying  the  AI-

based  systems  of  the  future ,  the

international  IP  community  can

work  together  to  achieve  high  levels

of  inter-operabil ity  in  a  cost-

effective  manner .   IP  administrative

tasks  are  one  of  the  most  time

intensive  and  risky  areas  of  IP .  Law

firms  and  corporate  IP  departments

may ,  at  any  time ,  cover  thousands  of

individual  items  of  IP  data ,  across

hundreds  of  jurisdictions ,  dealing

with      thousands         of       different  

CAN AI BE USED TO
IMPROVE THE

ADMINISTRATION
OF IP?
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in  providing  sustainable  solutions  to

bigger  problems  l ike  climate

change .

From  the  beginning  of  growth  of

mankind ,  successive  eras  of

development  have  witnessed  a

mutually  reinforcing  dynamic  of

technological  breakthroughs ,  follow-

on  inventions  and  social  change

which  have  underpinned  new

efficient  economic  structures  and

more  prosperous  societies .  The  next

generation  of  technologies  in  every

field ,  from  biotechnology ,  block-

chain  and  digital  connectivity  to

material  science ,  many  creations

and  innovations  along  with  artif icial

intell igence  promise  to  further

reduce  poverty  and  improve  the  l ives

of  bill ions  of  people .  Intellectual

property  is  essential  to  nurture  the

innovation-transformation-progress

cycle .  Therefore ,  the  development

and  diffusion  of  innovative

technologies  is  critical  to  achieving

all  sustainable  development  goals .



products .    Historically  this  has  been

a  significantly  manual  and  slow

process .  Even  i f  one  single  patent  is

considered  that  a  company  has

applied  for  protection  for  in  many

different  countries .    A  network  of

agents ,  familiar  with  the  specific

processes  required  to  gain

protection  in  specific  countries ,  will

each  help  the  company  achieve  their

goal .    Along  the  way ,  hundreds  of

items  of  paperwork  will  be

generated ,  in  multiple  languages ,

each  with  their  own  challenges  and

opportunities .  All  of  this  information

would  currently  be  assessed

manually  and  then  input  into  an  IP

management  system .  Naturally

enough  this  could  easily  result  in

many  data  processing  errors .  Now

consider  this  across  multiple

patents .    The  opportunities  for  error

are  almost  l imitless .    Yet  for  many

companies  IP  remains  its  most

valuable  asset .    A  simple  error  in

inputting  a  renewal  date  could  risk

losing  an  asset  worth  million  to  a

company .

 

It  is  worth  noting  that  the  World

Intellectual  Property  Organisation

(WIPO)  estimates  around  a  quarter

of  patent  information  is  wrong .    The

risks  are  therefore  very  evident .

 

In  addition ,  considerable  time  and

cost  accrues  from  the  manual  labour

involved  in  inputting  data .  This  is

activity  that ,  i f  it  can  be  automated ,

frees  law  f irms  and  IP  experts  to

focus  on  more  strategic  issues .
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AI ,  which  is  highly  adept  at

processing  large  sets  of  data  quickly

and  accurately ,  can  help  both

efficiency  and  accuracy .  This  also

enables  law  f irms  and  IP

professionals  to  take  on  a  more

strategic  role  within  the

organisation ,  generating  insight

from  data  to  help  shape  future

company  performance ,  whilst

leaving  the  more  mundane  aspects

of  IP  management  to  computers .  By

automating  the  submission  of  data

and  ensuring  that  every  single  item

of  IP  has  a  unique  identif ier ,

correspondence  from  the  various

patent  offices  and  agent  networks

can  be  simply  sorted  and  searchable

on  demand .  An  AI  engine  can  then

be  deployed  to  identify  relevant

information  in  correspondence ,

resulting  in  faster  and  more

accurate  outcomes .

 

Analytics

 

The  number  of  IP  assets  globally  is

growing .  According  to  the  WIPO

there  was  a  7 .8% growth  in  patent

fi l ings  between  2014  and  2015 .    This

upward  trend  in  f i l ings  has

continued  for  at  least  20  years .  

Therefore ,  IP  documentation  and

resources  are  growing .    Finding

relevant  information  in  this  vast

amount  of  data  is  becoming  more

diff icult .  Historically ,  searches  have

been  carried  out  manually ,  with

static  search  databases  being  the

only  support  tools .  AI  and  Machine

Learning  (ML)  can  not  only  automate  



the  process  of  searching  huge

databases  but  also  store  and  use

previously  collected  data  to  improve

the  accuracy  of  future  searches .  AI

can  also  be  used  to  provide  insight

into  a  geographical  or  vertical

market .    Consider  a  company

looking  to  exploit  IP  in  new  regions .  

It  may  wish  to  consider  the  best

countries  to  f i le  for

protection .   Insight  into  the

strengths  and  weaknesses  of

markets  in  certain  countries  could

be  cross  referenced  with

competitive  IP  data  to  deliver  an

instant  overview  of  the  most

beneficial  geographies  to  apply  for

further  protection .  Research  that

would  have  previously  taken  months

to  achieve  can  be  managed  in

minutes  by  deploying  AI  in  an

effective  way .

 

Barriers  to  the  widespread

deployment  of  AI

 

powered  systems  among  IP  offices

Building  AI  capacity  is  a  major

challenge  for  all  IP  offices .  While  AI

has  been  around  for  some  time ,  only

recently  has  it  become  an  obvious

technological  solution .  The  number

of  professionals  with  the  required

training  and  knowledge  is  very

limited .  This  makes  developing  in-

house  AI  capacity  diff icult ,

particularly  in  the  face  of

competition  from  better-resourced ,

higher-paying  private  enterprises .  

Smaller  IP  offices  face  some  specific

challenges .  AI  systems  depend  on  
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data  (and  algorithms)  and  smaller

offices  naturally  have  access  to  less

data .  That  means  the  imperative  of

volume ,  which  is  forcing  the

development  and  deployment  of  AI

applications  in  larger  offices ,  is  less

strong  in  smaller  offices ,  where  the

volume  of  applications  remains

manageable .  That  said ,  in  the  IP

world ,  we  do  have  a  generally

accepted  policy  of  open  access  to

data  relating  to  IP  registrations  for

patents ,  trademarks  and  designs .

That  will  help  the  smaller  IP  offices ,

which ,  in  principle ,  can  access  these

data .  Overcoming  these  challenges

will  require  greater  emphasis  on

collaboration  and  coordination .



INTELLECTUAL
PROPERTY RIGHTS

LAW:
DEPLOYING

BLOCKCHAIN AS AN
AUXILIARY
RESOURCE

AJAY  PAL  SINGH  & RAHIL  SETIA

(3RD  YEAR)

The  concept  of  Intellectual  Property

has  its  origin  in  the  desire  to  protect

the  “ intangible  creations  of  human

intellect” .  

 

Black ’s  Law  Dictionary  defines  the

concept  as  a  “category  of  intangible

rights  protecting  commercially

valuable  products  of  the  human

intellect .  The  category  thus

comprises  primarily  of  trademarks ,

copyrights ,  and  patent  rights ,  but

also  includes  trade  secret  rights ,

publicity  rights ,  moral  rights ,  and

rights  against  unfair  competition” .

Thus ,  the  Intellectual  Property

Rights  ( IPR)  law  confers  a  catena  of

legal  rights  upon  the  owners  of

intangible  property  to  acquire  the

monopoly  to  commercially  util ize

their  proprietary  intellectual

creations .  This  domain  makes  a

significant  departure  from  the

traditional  legal  conception  of

property .  Therefore ,  its  recognition

hasn ’t  been  without  obstacles  as  it  
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was  for  long  held  that  “knowledge ,

conceptions ,  and  ideas  after  their

voluntary  communication  to  others ,

areas  free  as  air  to  common  use . "

Nonetheless ,  the  20th  century  has

witnessed  gradual  recognition  of  the

concept  of  IPR  by  the  majority  of  the

world ’s  legal  systems .  However ,

while  the  IPR  law  has  crystall ized

and  developed ,  yet  there  is  an

immense  scope  for  interplay  of  the

IPR  law ,  with  new  disruptive

technologies  of  the  21st  century .

 

One  such  technology  is  the

Blockchain .  The  technology  in  its

fundamental  sense ,  is  an  open

ledger  of  information  which  is

util ized  for  recording  and  tracking

transactions ,  by  exchanging  and

verifying  them  on  a  peer-to-peer

network .  The  result  is  the  creation  of

a  chain  of  information  which  is

secure ,  time  stamped  and

incorruptible .  There  is  a  two-way

relationship  between  IPR  and

blockchain .

 

On  one  hand ,  IPR  laws  protect  the

blockchain  technology  by  regulating

entities  which  have  f i led  the  patents

over  the  technology  using

blockchain  as  a  base  and  at  the

same  time ,  blockchain  technology

can  be  util ized  to  strengthen  the  IP

regime  as  well .  While  so  far

blockchain  has  witnessed  only  a

limited  deployment  in  f ields  such  as

Crypto  currency  and  Fintech  its  vast

potential  in  ensuring  brand

protection ,  enforcement  and

prosecution  marketing  & consumer



engagement  has  been  recoginised .

For  instance ,  it  is  being  actively  used

for  tracking  goods  in  supply  chains

in  pharmaceutical ,  automotive ,

luxury  and  consumer  goods

industries  as  these  are  IPR  intensive

sectors ,  which  require  traceabil ity

and  prevention  of  counterfeits .

Further  blockchain  offers

possibil it ies  for  cost  effective  IPR

protection  such  as  evidence  and

authentication  of  intellectual

property  during  registration ,  digital

rights  management  through  prompt

synchronization  and  updates ,

l icensing ,  preventing  unauthorized

distribution  and  counterfeits .  Infact

blockchain  technology  may  be  used

for  the  next  generation  of  “Smart

Contracts” ,  as  these  contain  the

terms  which  can  be  registered

through  digital  ledgers  that  would

provide  an  immutable  record  of

events  in  the  l i fe  of  a  registered  IPR .  

 

Finally ,  blockchain  technology  can

be  helpful  in  identifying  the  rightful

inventor /creator /proprietor ,  which

would  minimize  a  significant

number  of  l it igations  concerning

these  matters .

 

Unfortunately ,  though ,  the

blockchain  technology  has  certain

technical  drawbacks  and  legal

l imitations ,  which  greatly  increase

the  cost  of  the  technology  and

render  it  economically  infeasible  to

be  util ized  as  an  IPR  data  base .  From

a  legal  perspective  the  main

obstacle  is  the  reluctance  of  the

statutory   law    to     recognize       the  
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validity  of  the  system  of  encryption

util ized  under  the  blockchain

technology .  For  instance ,  Section

88A  of  the  Indian  Evidence  Act  1872

states  that  the  Court  shall  not  make

any  presumption  as  to  the  person  by

whom  an  electronic  message  was

sent .  Thus ,  it  becomes  extremely

complex ,  to  enforce  a  blockchain

record  i f  signature  which  is  obtained

through  the  blockchain  encryption

technology  is  used ,  and  the  same

was  not  obtained  under  the

Information  Act ,  2000 .  

 

Therefore ,  courts  of  varying

jurisdictions  in  India  have  regularly

refused  to  accept  blockchain

records  as  admissible  evidence .  At

the  same  time ,  the  regulatory

authorities  have  adopted  an  attitude

of  hostil ity  towards  the  technology .

For  instance ,  the  Reserve  Bank  of

India ,  through  public  notices  on

December  24 ,  2013 ,  February  01 ,

2017 ,  December  05 ,  2017  and  April  6 ,

2018  has  cautioned  citizens  not  to

use  Crypto  currency  and  in  effect

the  blockchain  technology .  From  a

technological  perspective

blockchain  faces  several  obstacles

before  it  can  witness  a  more

widespread  adoption .  

 

In  this  regard ,  the  f irst  issue ,  is  that

of  slow  speed  in  handling

transactions  leading  to  poor

performance  and  very  high  energy

consumption .

 

Secondly ,  the  presence  of  multiple  



INTRODUCTION

 

Intellectual  Property  Rights  or  IPRs

are  made  up  of  the  intellectual

creations  by  humans  and

institutions .    There  are  variety  of

IPRs  such  as  Trademark ,  Patents ,

Copyrights ,  Geographical  indications

and  Industrial  designs .  

 

As  per  the  Defence  Production

Policy  2018 ,  the  Government  of  India

under  the  f lagship  scheme  of  “Make

in  India”  programme  called  for  the

need  for  the  development  of

Defence  production  in  our  country

with  export  to  fr iendly  countries .

The  annual  turnover  of  this  sector  is

approximately  Rs  1 ,70 ,000  crores  in

the  Aerospace  industry .  By  2025 ,

further  investment  of  Rs  70 ,000

Crores  with  employment  generation

of  2-3  million  population .  The

Defence  has  the  vision  to  reach  the

mark  of  Rs  35 ,000  crores  in  Defence

products  and  services  by  the  year

2025 .  The  Government  has  come  up

with  the  MAKE- I  and  MAKE- I I

category     processes      along      with  

players  in  theblockchain  industry

means  that  there  is  a  lack  of

requisite  standardization  or

interoperabil ity .  

 

However ,  in  spite  of  the  apparent

laxity  on  the  part  of  the

governments  in  dealing  with  the

blockchain  technology ,  few

researches  have  taken  place  in  the

field .  Thus ,  the  NITI  Aayog  in  India

has  explored  the  development  of  a

platform  called  ‘ India  Chain ’  which

will  serve  provide  blockchain-

enabled  infrastructure  for  Indian

enterprise  and  governance .  

 

It  is  hoped  that  necessary  reforms

and  governmental  participation  will

truly  transform  blockchain  into  a

reliable  and  efficient  technology

which  will  provide  full  benefits  of  an

auxil iary  in  the  IPR  l i fe  cycle .

JIVANTIKA  GULATHI

5TH  YEAR)

EMERGING TRENDS
OF

INTELLECTUAL
PROPERTY RIGHTS

IN DEFENCE SECTOR
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Strategic  Partnership  Models ,

enhancement  of  Foreign  Direct

Investment  ,  restriction  on  l icensing ,

denotifying  of  several  goods  and

products    earlier  manufactured  by

Ordnance  Factory  Board ,  etc .

However ,  going  through  the  grass

root  levels ,  

 

it  requires  a  good  Research  and

Development  (R&D)  both  in

Government  and  private  sectors .  The

advancement  in  the  IT  industry ,

nano-technology  and  biological

sectors  will  have  a  deeper  impact  on

the  military  operations  and  also  at

the  same  time  requires  effective  and

rapid  Defence  development  in  the

wake  of  reduction  predictabil ity  of

futuristic  needs .

 

The  Intellectual  Property  Rights

Facil itation  Cell  was  established  by

the  Department  of  Defence

Production  on  4th  April ,  2018  for

advancement  of  IPRs  in  Defence

sector .  

 

The  Government  launched  the

“Mission  Raksha  Gyan  Shakti ”  on

27th  November  where  the  Defence

Public  Sector  Undertakings  (DPSUs)

and  Ordnance  Factory  Board  (OFB)

shall  promote  self  reliance  and

sufficiency  in  the  defence  sector .    It

is  known  that  the  state  can  have  the

ownership  of  the  IPRs ,  joint  ventures

with  the  private  sector  which  is

signed  between   the  Government  and

private  developers ,  For  example  to

jointly  develop  software  applications

and  products  in  September  2018 .  
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However ,  not  much  emphasis  and

contribution  has  been  made  in

securing  domestic  IPRs .

 

DEVELOPMENTS  IN  DEFENCE  IPRS

 

Under  the  Make  in  India  initiative

two  categories  are  made ,  i .e ,  MAKE- I

Category  where  funding  is

predominantly  made  by  the

Government  and  the  MAKE- I I

category  where  it  relies  on  import

substitution  and  major  funding  by

private  industry .  It  also  focuses  on

developing  the  IPR  Facil itation  cell

for  providing  regular  advice  on  the

trademarks ,

 

Patents  and  Copyrights ,  organizing

workshops  with  professionals  l ike

Engineers  and  Scientists  and

provision  of  IPR  tracker  in  various

arenas .  The  Hindustan  Aeronautics

Limited  (HAL)  has  aligned  with  the

Government  of  India  for

developments  in  the  aerospace

sector  namely ,  Fuselage ,  Avionics

and  Engine .  The  Light  Combat

Aircaft  (LCA)    Tejas  took  more  than

30  years  for  its  induction  in  the

Indian  Air  force  ( IAF)  as  it  had  to

undergo  several  trials  and

completions .  These  factors  are

Fuselage  (body  of  the  airplane) ,

Engine  and  Avionics  l ike  Radar ,

bombing  and  guidance  system .  Stil l

the  engine  is  imported  from  General

Electric  which  is  manufactured  by

U .S .A .  Til l  now  HAL  has  f i led  148  IPR

applications  where  applications

have  gone  up  to  1425 .  



In  cases  of  shipping  industries  l ike

the  Garden  Reach  Shipbuilders

(Kolkata)  have  patents  for  stiffened

steel  deck  system  and  double  lane

portable  steel  bridges .

Developments  have  also  been  made

as  a  joint  venture  between  the

Government  and  private  developers

in  computer  applications  and

software .  

 

In  cases  of  dual  technologies ,  the

private  developer  can  use  it  for  civil

purposes  and  the  Government  of

India  for  military  purposes .  The

Foreground  information  stays  with

the  Government .  In  other  cases ,  it

can  be  jointly  owned  by  the  parties .

 

In  Background  information ,  it  stays

with  both  parties .  The  Developer

however ,  has  to  take  prior

permission  from  government  for

disclosing  it  to  third  party .

 

LEGAL  ISSUES  AND

RECOMMENDATIONS

 

The  legal  issues  involved  are :  

1 .  How  much  time  will  it  take  to  get

IPRs  for  supporting  speedy  disposal

of  applications?

2 .  Who  will  decide  whether  there  is

an  invention  or  not? Conflict  of

interest  will  prop  up  between  the

Government  and  Developer? Do  we

need  expertise  organization  for

deciding  the  same? 

 

In  the  wake  of  all  these  issues ,  some

of  the  recommendations  are  as

follows :  1 .  Requirement  of  a  common  
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IPR  policy  and  setting  out  the

guidelines  used  with  other

countries .  

 

2 .  Signing  separate  agreements

between  the  Government  and

Developers  will  be  diff icult .  

 

3 .  Public  Private  Partnership

between  the  Government  and

private  suppliers .  

 

4 .  Focus  on  MAKE  FOR  INDIA  rather

than  MAKE  IN  INDIA .



TRADEMARK
VIS-À-VIS UNFAIR
TRADE PRACTICES

MANNAT  MEHTA

(5TH  YEAR)

Protection  against  unfair

competition  has  been  recognized  as

one  of  the  main  objectives  of

Intellectual  Property  System ,  which

prohibits  any  act  of  competition  that

is  contrary  to  honest  practices  in

industrial  or  commercial  matters ,

referred  to  as  “unfair  competition” .  

 

The  acts  of  unfair  competition  not

only  adversely  affect  the

competitors ,  which  tend  to  lose  their

customers  and  market  share ;  but

also  affect  consumers  as  they  are

likely  to  be  misinformed  and  misled

and  tend  to  suffer  economic  and

personal  prejudice .  

 

Whatever  form  unfair  competition

may  take ,  it  is  in  the  interest  of

honest  and  legitimate  entrepreneur ,

the  consumer  and  the  public  at  large

that  they  should  be  prevented  from

it  as  early  and  as  effectively  as

possible .  Free  and  fair  competition

between  enterprises  is  considered  to

be  the  best  means  of  satisfying

supply  and  demand  in  the  economy

as  well  as  serving  the  interests  of

consumers  and  economy  as  a  whole .

This  stimulates  innovation  and

productivity    and    leads       to     the  
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optimum  allocation  of  resources  in

the  economy ;  reduces  costs  and

improves  quality ;  as  well  as

accelerates  economic  growth  and

development .

 

The  aim  of  Trade  Mark  Law  is  not  to

hinder ,  rather   promote  fair

competition  in  markets  for

products   desirable  by  the  customer .

Any  act  of  competition  that   is

contrary  to  honest  practices  in

industry  or   commerce  is  known  as

unfair  competition .   In  other   words ,

unfair  trade  practice  means  a  trade

practice ,   which ,  for  the  purpose  of

promoting  any  sale ,  use  or   supply  of

any  goods  or  services ,  adopts

unfair  method ,  or  unfair  or  deceptive

practice .  To  be  precise ,   competition

becomes  unfair  when  its  effects  on

trade ,   consumers ,  and  society  as  a

whole  are  more   detrimental  than

beneficial .  Art .  10  of  the

Paris   Convention  for  Protection  of

Industrial  Property   recognizes  and

upholds  general  principles  of  law

that   encourage  honest  business

practices ,  discourage   undesirable

market  behaviors ,  ensure  fairness

in   competition  and  thereby ,

supplement  the  protection  of   all

intellectual  property .

 

The  Law  of  Unfair  Competition

Serves  Five  Purposes .  

 

First ,  the  law  seeks  to  protect  the

economic ,   intellectual ,  and  creative

investments  made  by   businesses  in

distinguishing  themselves  and

their  products .



consumers  can  distinguish  between

products  offered  in  the  marketplace .

Competition  is   made  diff icult  when

rival  products

become   indistinguishable  or

interchangeable .  Part  of  a  business 's

identity  is  the  goodwill  it  has

established   with  consumers ,  while

part  of  a  product 's  identity  is   the

reputation  it  has  earned  for  quality

and  value .   As  a  result ,  businesses

spend  tremendous  amounts   of

resources  to  identify  their  goods ,

distinguish   their  services ,  and

cultivate  good  will .  

 

When  competitors  share  deceptively

similar  trade   names ,  trademarks ,

service  marks ,  or  trade  dress ,  a  cause

of  action  for  infringement  may  exist .  

 

The  law  of   unfair  competition

forbids  competitors  from   confusing

consumers  through  the  use  of

identifying   trade  devices  that  are

indistinguishable  or  diff icult  to

distinguish .  Actual  confusion  need

not  be   demonstrated  to  establish  a

claim  for  infringement ,  so   long  as

there  is  l ikelihood  that  consumers

will  be   confused  by  similar

identifying  trade  devices .  

 

The  law  of  unfair  competition  claims

its  origin   from  principles  of  equity

and  torts ,  law  of  unfair   competition

has  been  recognized  as  a  necessary

tool   for  protecting  the  goodwill  of

an  enterprise  and   preventing

competitors  from  misusing  such

goodwill .

Second ,  the  law  seeks  to  preserve

the  goodwill  that   businesses  have

established  with  consumers .  

 

Third ,  the  law  seeks  to  deter

businesses  from   appropriating  the

good  will  of  their  competitors .  

 

Fourth ,  the  law  seeks  to  promote

clarity  and   stabil ity  by  encouraging

consumers  to  rely  on  a   merchant 's

goodwill  and  reputation  when

evaluating   the  quality  of  rival

products .  

 

Fifth ,  the  law  seeks  to  increase

competition  by  providing  businesses

with  incentives  to  offer  better  goods

and  services  than  others  in  the  same

field .

 

Trademark  Law  is  perhaps  the  oldest

of  the   intellectual  property  laws

which  is  solely  based  upon   a

merchant ’s  right  to  identify  its

goods  and  services   with  a  unique

name ,  logo  or  symbol  that  alerts

the   public  to  the  fact  that  the  good

or  service  comes  from   a  particular

source .  At  its  core ,  Trademark  Law

is   designed  to  protect  consumers

against  confusion  as  to   the  source  of

goods  or  services  and  to  protect

a   merchant ’s  investment  in

trademarks  that  have

earned   goodwill  and  to  prevent

others  from  using  or

creating  deceptively  similar  marks  or

names  for  goods  or   services  that

compete  directly  with  the

merchant .   Economic  competition  is

based     on      the      premise         that  
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EX-OFFICIO BORDER
MEASURES FOR
INTERCEPTING
COUNTERFEIT

GOODS IN INDIA

AKSHAY  RATHAUR

(5TH  YEAR)

In  India ,  the  market  sell ing  the  fake

and  counterfeit  products  are

widespread .  The  market  for  such

fake  products  are  available  in  almost

every  metropolitan  cities  and  has

been  spreading  l ike  a  spider ’s  web .  A

recent  report  by  the  United  States

Trade  Representative  (USTR)  has

named  Nehru  Place  and  Palika

Bazaar  in  New  Delhi ,  Richie  Street

and  Burma  Bazaar  in  Chennai ,

Manish  Market ,  Heera  Panna ,

Lamington  Road  and  Fort  District  in

Mumbai ,  and  Chandni  Chowk  in

Kolkata  as  markets  that  need  to  be

watched  out  for  this  high-volume

trade .  As  per  the  Worlds  News

Report ,  nearly  30% of  the

automobile  components  in  the

market  in  India  are  counterfeit ,

about  21% of  mobile  phone  sales  in

India  are  unauthorized  or

counterfeit ,  more  than  10% of  IT

products  in  the  market  are

counterfeit ,  fake  luxury  goods  in

India  are  l ikely  to  command  a

market  of  Rs6 ,000  crore  in  2016[1].
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In  2007 ,  as  a  measure  to  prevent

infringement  of  patents ,  trademarks

and  copyrights ,  the  Indian

Government  introduced  IP

Enforcement  Rules  which  allowed  an

IP  holder  to  approach  customs

officers  at  the  port  where  the

infringing  goods  are  suspected  to

arrive ,  and  request  for  suspension  of

clearance  of  goods[2].  It  should  be

noted  that  the  process  of  getting

this  done  involves  giving  a  notice  in

writing  to  the  Customs  authorities

for  recordation  of  a  valid  IP  right .

This  process  may  take  at  least  a

month  and  may  be  either  accepted

or  rejected  by  the  Customs  officials .

I f  the  said  notice  is  accepted ,  the

rights  of  an  IP  holder  are  registered

with  records  of  the  Customs

Department .  

 

At  the  time  of  registration ,  the  IP

holder  would  require  to  issue  either

a  General  Bond  or  a  Centralised

Bond .  The  IP  holder  may  choose  to

submit  a  General  Bond  which  shall

be  in  the  nature  of  an  undertaking

that  the  IP  holder  will  submit

specific  consignment  wise  bond

backed  by  a  security  at  the  time  of

interdiction  of  the  infringing

goods[3].

Alternatively ,  the  registered  IP

holder  may  submit  a  Centralised

Bond  for  a  value  that  he  considers

sufficient  and  in  tune  with  the  value

of  the  infringing  goods ,  all  over

India .  This  bond  is  uploaded  online

and  is  applicable  to  all  the  ports  in

India  and  the  amount  of  the  same  is  



to  the  Customs  office  for  the

proceedings  within  stipulated  time ,

failure  to  do  so  may  result  in  the

goods  being  released .

 

In  conclusion ,  it  can  be  said  that  the

Indian  Customs  law  provides  for  ex

officio  action  and  allows  Custom

officials  to  suspend  the  clearance  of

imported  goods  i f  there  is  prima

facie  evidence  or  reasonable

grounds  to  believe  that  the  goods

are  infringing .

 

 

 

FOOTNOTES :

 

[1]https : / /www .worldtrademarkrevie

w .com /enforcement-and-

l it igation / l iabil ity- intermediaries-

effective-anti-counterfeiting-tool

 

[2]http : / /www .cbic .gov . in /htdocs-

cbec /customs /cs-act /formatted-

htmls / ipr-enforcementrules

 

[3]http : / /www .cbic .gov . in /resources / /

htdocs-cbec /customs /ppt- ipr-border

measures .pdf ; jsessionid=76D71A961E

B8DAEFA8C33F7043C4C096

used  against  future  interdiction  of

goods  that  infringe  the  IP  holder ’s

rights .  A  Centralised  Bond  is

preferable  in  case  there  is  large

scale  counterfeiting  of  the  IP

holder ’s  goods  because  this  bond

can  be  recharged  at  any  time

without  the  worry  of  needing  to

produce  a  consignment  specific

bond  in  a  short  time  when  infringing

goods  are  interdicted .

 

The  said  rules  allows  Customs

officials  to  act  on  their  own

enterprise  and  to  either  suspend  the

clearance  of  or  seize  goods  i f  they

have  reason  to  believe  that  the  said

goods  are  infringing  IP  rights  of

another  and  are  thus  l iable  for

confiscation  under  the  principal

Customs  legislation .  In  order  to

exercise  this  ex-officio  measure ,  the

Custom  officials  are  empowered  to

seek  assistance ,  in  the  form  of

technical  expertise  or  facil it ies ,  from

the  IP  holder  so  as  to  determine

whether  the  suspected  goods  are

counterfeits ,  pirated ,  or  otherwise

infringe  an  IP  right .  The  Customs

officials  are  then  permitted  to

destroy  or  dispose  the  goods  outside

the  normal  channels  of  commerce  i f

the  same  is  in  agreement  with  the  IP

holder .  It  is  pertinent  to  note  that

the  Customs  officials  shall  not  be

liable  for  any  failure  in  detecting

goods  infringing  IP  rights ,  any

accidental  release  of  such  goods ,  or

any  other  action  in  respect  of  such

goods  as  long  as  they  were  acting  in

good  faith .  It  should  also  be  jotted

down  that  the  IP  holder  must  report  
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A CLOUD ON THE
HORIZON –

CENSORSHIP OF
CONTENT ON

OVER-THE-TOP
(OTT) STREAMING

SERVICES

SURBHI  OJHA

(5TH  YEAR)

OTTs  are  services  and  applications

which  are  accessible  over  the

internet  and  ride  on  operators ’

networks  offering  internet  access

services .  Netfl ix ,  Amazon  Prime ,

Hotstar ,  Voot  and  Apple  TV  are  some

of  the  prominent  and  i l lustrious

examples  of  OTT  platforms .  In

general  parlance ,  there  are  three

types  of  OTTs–  Communications ,

Video  content  and  Application  Eco

System .  These  platforms  do  not

constitute  ‘Broadcasting ’  as  under

the  Indian  Telecom  laws /regulations ,

the  question  with  regards  to

censorship  of  content  remains  fairly

ambiguous .    

Interestingly ,  dissipation  of  content

via  OTT  streaming  services  comes

under  the  ambit  of  the  Section  2 (dd)

Copyright  Act ,  1956 .  As  per  the

section ,  "broadcast"  is  defined  as

communication  to  the  public  by  any

means  of  wireless  diffusion  (whether

in  any  one  or  more  of  the  forms  of

signs ,  sounds  or  visual  images ;  or  by

wire ,  and  includes  a  re-broadcast .  
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Impliedly ,  an  OTT  service  will  have

to  comply  with  all  the  provisions  as

under  the  stated  act .  However ,  the

Copyright  Act  deals  only  with  the

aspect  of  intellectual  property  and

not  anything  with  regards  to

censorship  is  contained  within  the

Act .

 

It  is  to  be  noted  that  the  at  present

there  is  no  regulatory  body  in  India

that  monitors  the  distribution  of

content  via  OTT  services .  It  is  only  in

the  cases  of  broadcast  through  Third

Party  Linear  Channels  ( In  case  a

streaming  platform  such  as  Netfl ix

desires  to  broadcast  (original)

content  on  cable  TV /Set  top  boxes)

that  the  Telecom  Regulatory

Authority  of  India  (TRAI)  and  the

Indian  Broadcasting  Foundation

( IBF)  will  monitor  the  distribution  of

content .  

 

Seeing  the  steep  rise  of  cases

against  the  content  offered  on  such

media  platforms ,  it  has  become

indispensable  to  address  the

elephant  in  the  room .  Some  of  the

widely  publicized  lawsuits  faced  by

the  companies  include :

 

 In  July  of  2018 ,  a  Congress  party

politician  from  the  city  of  Kolkata-

lodged  a  complaint  against   Netfl ix

and  actor  Nawazuddin  Siddiqui  over

two  particularly  contentious  scenes

in  Sacred  Games  that  allegedly

insult  former  Indian  Prime  Minister

Rajiv  Gandhi .

 

 In  December  2018 ,  an  organization  



classify  their  content  into  separate

and  distinct  categories  according  to

the  age  groups .

Interestingly ,  the  government  has

seemed  to  have  chosen  to  relent  on

self-regulation  in  OTT  platforms ,  as

in  November  last  year ,  Amit  Khare ,

Secretary  at  I&B ,  at  an  event  in  Delhi

said  that  the  government  recognizes

the  need  for  self-regulation  in  OTTs

but  the  video  streaming  platforms

must  strive  to  sign  a  common  code .

Moreover ,  in  an  affidavit  to  the  HC ,

the  Ministry  of  Electronics  and

Information  Technology  said :  “The

liberty  of  thought  and  expression  is

a  cardinal  value  that  is  of  paramount

significance  under  our

Constitutional  scheme . ”  

The  Ministry  also  said  that  it  was  not

empowered  by  the  IT  Act  to  issue

any  “certif ication  with  respect  to

broadcasting ,  publishing  and /or

transmission  of  any  content  whether

in  the  form  of  streaming

media /video ,  or  any  other  digital

form  of  the  Internet . ”

by  the  name  of  ‘Justice  for  Rights

Foundation ’ ,  f i led  a  case  against

Hotstar ,  Amazon  Prime  Video  and

Netfl ix  for  showing  ‘obscene  and

salacious ’  content  and  additionally

demanded  a  regulator  for  the

content  shown  online .

In  absence  of  pertinent  rules  and

regulations  and  taking  into  account

the  intolerant  attitude  of  a  majority

of  Indian  audiences ,  these  Online

Curated  Content  Providers  (OCCPs)

have  voluntarily  signed  a  self-

regulatory  code  for  Best  Practices

under  the  aegis  of  the  Internet  and

Mobile  Association  of  India  ( IAMAI) .    

Leading  companies  including  Netfl ix ,

Hotstar ,  Voot ,  Arre ,  SonyLIV  and  ALT

Balaji  have  assented  and  signed  the

said  code .

While  this  code  will  sanction  the

OTTS  to  self-regulate ,  it  will  also

give  the  audience  a  redressal

mechanism ,  it  further  secures  that

any  outside  regulation  is  avoided

and  creative  freedom  is  protected .  

Under  the  code ,    the   providers    will
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DEVELOPMENTS IN
IPR THAT YOU MUST

KNOW ABOUT

OMVIR  SINGH

(4TH  YEAR)

Top  IPR  Policy  and  Legislative

Developments  made  in  last  3  years

 

1 .  Draft  National  E-Commerce  Policy

 

The  Government  released  the  Draft

National  E-Commerce  Policy  which

recommends  that  e-commerce

platforms  ( intermediaries)  be

mandated  to  undertake  certain  anti-

counterfeiting  and  anti-piracy

measures .  Some  of  these  proposals

include :   

 

(a)  obligation  on  platforms  to  take

TM  owners ’  permission  for  high  value

goods ;

 

(b)  directly  l iabil ity  to  refund

customers  and  delist  ‘counterfeit

goods ’  upon  receiving  complaints

from  individuals ;

 

(c)  return  to  the  notice  and

takedown  approach  for  copyrighted

content ;

 

(d)  allowing  an  ‘ industry  body ’  to

identify  so-called  ‘rogue  websites ’

which    host    pirated   content ,  and    
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forward  such  a  l ist  to  intermediaries

including  ISPs ,  search  engines  and

payment  gateways ,  which  will  have  a

legal  obligation  to  block  access  to

such  websites .

 

2 .  Patent  Office ’s   Publication  of  A

New  List  of  Scientific  Advisors  after

9  years  

 

The  Patent  Office  released  a   l ist  of

37  newly  enrolled /  retained

scientif ic  advisors ,  who  the  courts

have  the  power  to  appoint  for

assisting  them  in  any  proceedings ,

or  report  upon  any  questions  of  fact

or  opinion  which  do  not  involve  a

question  of  interpretation  of  law .

 

3 .  Introduction  of  Certain

Guidelines  and  Amendments

 

The  Central  Government  introduced

certain  guidelines  and  amendments

such  as  Draft  Access  and  Benefit

Sharing  (ABS)  Guidelines ,  2019 ,  Draft

Guidelines  for  permitting  the  use  of

Geographical  Indication  (GI)  Logo

and  Tagline ,  Draft  Copyright

(Amendment)  Rules ,  2019 ,  Draft

Amendment  to  Form  27  (Statement

on  Working  of  Patents)  in  the  Draft

Patent  (Amendment)  Rules ,  2019 .

 

4 .  Cinematograph  Act  (Amendment)

Bill ,  2019

 

The  Cinematograph  (Amendment)

Bill ,  2019  was  introduced  in  the

Rajya  Sabha  with  the  objective  of

countering  f i lm  piracy .  The  Bill

proposed          to               criminalise  



Blockchain  and  Internet  of  Things  in

IP  Enforcement .

 

6 .  India  Signed  up  to  Internet

Copyright  Treaties  

 

A  proposal  to  accede  to  the  WIPO

Copyright  Treaty ,  1996  ( ‘WCT ’ )  and

the  WIPO  Performance  and

Phonograms  Treaty ,  1996  ( ‘WPPT ’ )

has  been  passed  by  the  Union

Cabinet .  WCT  sets  out  a  framework

for  the  protection  of  authors ’  rights

in  the  digital  environment  and  also

makes  the  protection  of  computer

programs  and  databases  mandatory .

The  WPPT  pertains  to  the  rights  of

performers  and  producers  of

phonograms .  It  protects  the  rights  of

actors ,  musicians ,  singers  and

producers  of  soundtracks  in  the

digital  environment .

 

7 .  Intellectual  Property  Rights

( Imported  Goods)  Enforcement

Amendment  Rules ,  Notified

 

The  Central  Government  amended

the  Intellectual  Property  Rights

( Imported  Goods)  Enforcement

Rules ,  thereby  revoking  the  power  of

customs  officers  to  seize  imports  on

the  basis  of  mere  complaints  of

patent  infringement .  This

amendment  will ,  presumably ,  render

the  Telefonaktiebolaget  Lm

Ericcson  . . .  vs  Union  Of  India  & Ors .

  judgment  (wherein  they  had  held

that  customs  officers  could  suspend

clearance  of  good  i f  they  had  “reason

to  believe ”  patent  infringement

claims)                                      invalid .  

unauthorised  use  of  an  audio-visual

recording  device  for  making  or

transmitting  a  copy  of  a  f i lm  or  any

part  of  it ,  with  a  punishment  of

three  years  of  imprisonment  or  a  f ine

of  10  lakh  rupees  or  both .  It  proposes

to  mandate  the  same  punishment

for  even  attempting  or  abetting  the

same .  The  amendment

disproportionately  criminalises  the

mere  act  of  making   a  copy  of  a  f i lm

or  any  part  thereof ,  which  would

include  even  making  a  short  clip  of  a

film  on  your  phone  for  any  purpose .

It  does  not  provide  any  exception

even  when  it  comes  to  transmission ,

thereby  criminalizing  even  acts  such

as  that  of  sending  a  short  clip  to  a

friend  over  WhatsApp .  By  overriding

the  provisions  of  the  Copyright  Act ,

the  amendment  fails  to  consider

users ’  rights  under  Section  52  of  the

Copyright  Act ,  which  permits

unauthorised  use  of  copyrighted

works  for  certain  purposes ,  such  as

for  private  use ,  criticism  or  review .

 

5 .    Indian  IPR  Administrative  offices

opening  up  to  new  technologies

 

Indian  IPR  administrative  offices

have  taken  several  steps  to

introduce  new ,  exciting  technologies

such  as :

 

(1)  Copyright  Office  has  introduced

Video-Conferencing  for  Hearing

Applicants  

 

(2)  Proposal  by  the  Controller

General  of  Patents ,  Designs  and

Trademarks      to        Introduce       AI

.   
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statute  exists  only  as  amended ,  and

therefore  repealing  the  amending

act  would  not  affect  it .  This  latter

interpretation  has  been  backed  by

precedent  from  the  Supreme  Court

of  India .

 

10 .  Policy  to  Encourage  Intellectual

Property  Awareness  Amongst  Youth

 

The  All  India  Council  for  Technical

Education  (AICTE)  had  released  a

circular  announcing  the  ‘ Intellectual

Property  Talent  Search  Examination

2018 ’ .  This  was  launched  jointly  by

the  Associated  Chambers  of

Commerce  and  Industry

(ASSOCHAM)  and  Ericsson .  The

talent  search  will  reward  high

school  students  (Class  9-12)  and

undergraduate  students  who  score

well  on  the  online  examination .  This

is  in  furtherance  of  the  objectives

laid  down  in  the  National  IPR  Policy

2016 ,  one  of  which  is  “ IPR

Awareness :  Outreach  and

Promotion ” .

 

11 .  Copyright  Board  Merged  with

Intellectual  Property  Appellate

Board

 

The  Finance  Act ,  2017  passed  by  the

Parliament  merged  the  Copyright

Board  with  the  Intellectual  Property

Appellate  Board .  The  Finance

Act   also  provided  for  the

promulgation   of   Rules ,  which  laid

down  conditions  related  to  the

appointment  and  service  terms  of

the    members    of    various  tribunals

 8 .  New  Law  to  Hardcode  Public

Interest  into  Injunction

Jurisprudence

 

The  Specific  Relief  (Amendment)

Bill ,  2017 ,  which   inter  alia   amends

the  law  pertaining  to  the  power  of

courts  to  grant  interim  reliefs  in  the

context  of  infrastructure  projects ,

was  passed .  A  new  Section  20A  is  to

be  inserted ,  along  with  Section

41 (ha) ,  which  strips  the  power  of  the

court  to  grant  injunctions  in

contracts  pertaining  to

infrastructure  projects  that  would

impede  the  progress  of

infrastructure  projects .  With  respect

to  patents ,  the  amendment  would

mean  that  no  injunctions  can  be

granted  to  patentees  against  the

government  or  private  contractors  in

cases  involving  contracts  pertaining

to  electricity  generation  and

distribution ,  and  railways .

 

9 .  Copyright  (Amendment)  Act ,  1999

and  Copyright  (Amendment)  Act ,

2012  repealed

 

The  Copyright  (Amendment)  Act ,

1999 ,  Copyright  (Amendment)  Act ,

2012  and  the  Competition

(Amendment)  Act ,  2007  was

repealed  by  the  government .  While

one  interpretation  of  this  action

might  have  resulted  in  the

conclusion  that  the

substantiveprovisions  of  these

amendments  have  been  repealed ,

another  would  have  suggested  that

post-amendment ,  the  original  
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including  the  IPAB .

 

12 .  Formation  of  Inter-Ministerial

Group  to  Review  Royalty  Payment

Outflows

 

The  Government  formed   an  inter-

ministerial  group  to  check  i f  its

removal  of  restrictions  on  royalty

payments  by  Indian  companies  to

foreign  collaborators  is  being

misused  by  the  foreign  parent

companies .

 

13 .  DIPP  Signed  a  Deal  with  WIPO  to

Establish   Technology  and

Innovation  Support  Centres   in  India

 

Department  of  Industrial  Policy  and

Promotion  (DIPP)   signed  a  deal  with

the  World  Intellectual  Property

Organisation  to  establish  Technology

and  Innovation  Support  Centres

(TISC)   in  India .  10 .    Revision  of

Guidelines  for  Computer  Related

Inventions  Published  The  Indian

Patent  Office  revised  the  guidelines

relating  to  Computer  Related

Inventions .  The  omission  of  the

requirement  that  patents  for

software  could  only  be  claimed  in

conjunction  with  novel  hardware  is

considered  to  be  the  most  important

one .

 

14 .    Notification  of  Trademark  Rules ,

2017

 

The  Trademark  Rules ,  2002  were

replaced  by  the  Trademark  Rules ,

2017 .  The  new  rules ,  provide  for

fewer      forms       for      applications ,  

incentivise  e-f i l ing  as  against

physical  f i l ing ,  extend  concessions

to  start-ups  and  individuals  and  lay

down  a  process  for  determination

of  well-known  marks .
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Legislative  Drafting  Competition

Sessions  and  Seminars

Workshops

Bill  Analysis  Competition  and  Seminar  on  "Nuclear  Power  for  Future

India"  being  conducted  by  the  Deccan  Education  Society .

Call  for  Recommendations :  National  Consultation  on  Personal  Data

Protection  Bill ,  2019  in  Delhi

Colloquium  on  Goods  and  Services  Tax  Law  at  RGNUL ,  Patiala  on

February  27th

· International  Conference  on  "Arbitration  in  the  Era  of  Globalization"  -

The  Third  Edition  on  Feb  08 ,  2020 ,  New  Delhi
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Taking  the  legacy  of  standing  distinct  in  the  f ield  of      

 academic  excellence  in  legal  education ,  Army  Institute  of

Law ,  Mohali ,  launched  the  Centre  for  Research  in

Corporate  Law  and  Governance  (CRCLG)  in  2018  to  provide

to  its  scholars ,  a  deep  insight  into  the  contours  of

corporate  conundrums .

 

CRCLG ,  as  a  multi-faceted  functional  body ,   looks  forward

to  conduct  workshops ,  panel  discussions ,  seminars ,

conferences ,  and  guest  lectures  by  the  leading  and

eminent  scholars  from  the  legal  f ield .  It  effectively  deals

with  the  discipline ,  balances  and  imbalances  of  corporate

law  exhaustively  to  provide  to  the  readers  a  holistic

understanding  of  the  subject  and  matters  connected  and

incidental  thereto .  It  shall  work  promptly  to  promote  and

provide :  

 

•  comprehensive  research ;  preparing  the  students  with

analytical  skil ls  to  critically  evaluate  legal  provisions  of

corporate  law  & governance .  

 

•  in-depth  study  of  corporate  law  and  governance

interwoven  with  its  economic ,  business  and  legal  context

with  particular  regard  to  how  corporate  law  and

governance  mechanisms  facil itate  or  inhibit  economic

activity .  

 

•  to  provide  a  new  way  of  thinking  about  the  growing

challenges  in  corporate  law  and  how  to  respond  to  them .   

 

Dealing  with  the  traditional  issues  and  the  contemporary

ones ,  the  newsletter  shall  give  the  reader  an  opportunity

to  fathom  into  the  corporate  world .
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SOCIAL PANDEMONIUM:
THE NEED FOR LEGAL AID

IN ARBITRATION

ARSH  SINGH

(3rd  YEAR)

"A  nominal  winner  is  often  the  real

loser  in  fees ,  expenses  and  waste  of

time . "

 

-Abraham  Lincoln

 

An  act  is  justif ied  by  law ,  only  i f  it  is

warranted ,  validated  and  made

blameless  by  law . [1] Time  and  again

arbitration  has  been  found  to  be

valid  and  sometimes  a  better  option

as  compared  to  l it igation  and  it  is

being  used  to  settle  disputes  even

among  individuals  as  opposed  to  the

archaic  view  of  only  organizations

using  them ,  and  this  metamorphosis

can  be  clearly  seen  in  foreign

nations  such  as  Singapore ,  Hong

Kong ,  Members  of  the  European

Union .  India  however  sti l l  seems  to

be  stuck  in  the  cocoon  of  traditional

l it igation  which  has  led  to  further

congestion  in  courts  which  has

ultimately  led  to  the  unwanted

delay  in  the  dispensation  of  justice .

It  is  undeniable  that  in  the  last  four

decades ,  ADR  has  become  more

popular  in  practice  than  it  was

anticipated  to  the  point  where

courts  and  government  agencies

recommend  it .  Studies  reveal  that  it

is  the  lack  of  initiation  that  is  mostly

responsible  for  the  stunted  growth

of  legal  aid  in  arbitration . [2]
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It  is  quite  disheartening  to  see  that

the  notion  that  most  people  want

black-robed  judges ,  band  wearing

lawyers  and  f ine  paneled  courtrooms

as  the  setting  to  resolve  their

disputes  whereas  the  truth  is  that

people  with  problems ,  l ike  people

with  pains ,  want  relief  and  they

want  it  as  quickly  and  inexpensively

as  possible  and  ADR  are  a  great  way

to  usher  that  change .  

 

One  of  the  major  reasons  for

Arbitration  taking  the  backseat

seems  to  be  the  poor  quality  legal

aid  being  provided  to  the  l it igants .

Since  the  lawyers  are  specialized  in

court  based  l it igation ,  their

knowledge  of  various  ADR

mechanisms  itself  is  questionable .

Even  i f  they  are  aware  of  some  ADR

mechanisms ,  they  lack  the  requisite

skil ls  to  either  administer  or  assist  in

arbitral  mechanisms .  Therefore ,

when  a  client  approaches  a  lawyer

for  consultation ,  the  chances  of

proceeding  towards  arbitration  as  a

means  of  dispute  resolution  is

almost  zero .  Delay ,  unpredictabil ity

and  cost  are  considered  as  the  three

main  enemies  of  efficient

administration  of  justice .  [3]

 

Understanding  these  factors  the

Supreme  Court  in  the  case  of  State

of  Jammu  & Kashmir  v .  Dev  Dutt

Pandit[4] observed  that  “Arbitration

has  to  be  looked  up  to  with  all

earnestness  so  that  the  l it igant  is  in

the  speedy  process  of  resolving  their

disputes . ”



Man  is  not  made  for  law ,  but  the  law

is  made  for  man .  Law  is  a  regulator

of  human  conduct .  No  law  works

smoothly  unless  the  interaction

between  the  two  is  voluntary  and

even  though  the  general  trend  can

be  seen  in  favour  of  arbitration  the

process  is  painstakingly  slow  and

tacked  on .  Litigation  is  a  heavy

business ,  meaning  it  takes  up  huge

chunks  of  time  and  effort  to  pursue

with  sti l l  a  chance  of  not  f inding

salvation ,  furthermore  inordinate

delays ,  which  are  a  part  of  the

ordinary  legal  process ,  may  also

emotionally  affect  the  parties  and

cause  frustration  and  anger  and

ultimately  acting  as  the  cause  and

catalyst  towards  eroding  the  public

trust  and  confidence  in  the  legal

institutions[5] and  these  can  be  the

road  rollers  paving  the  way  for

injustice  and  distrust .  Litigation

procedures  are  ridden  with  rigorous

rules  of  procedure  and  endless

technicalit ies . [6]

 

It  is  no  doubt  that  ADR ,  especially

arbitration  can  solve  a  majority  of

the  aforementioned  problems  at

hand  and  as  India  has  taken  few  to

none  steps  in  the  direction  of  legal

aid  in  arbitration  it  becomes  only

logical  to  look  at  other  countries

benefitting  from  the  same  system .  It

is  commonly  accepted  that  world  of

corporate  l it igation  and

international  law  function  on  the

principle  of  pacta  sunt  servanda[7]

so  it  becomes  imperative  that  such

cases  be  judged  by  people  who  are  
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experts  in  contract  law  and  other

related  f ields  and  at  the  same  time

it  poses  a  huge  problem  i f  one  party

does  not  have  funds  to  arbitrate  and

this  gives  the  other  party  an  undue

advantage  in  a  process  which  is

otherwise  fairly  legal .  In  fact  the

English  courts  have  adopted  the

view  that  lack  of  sufficient  funding

should  justify  the  rendering  of

arbitration  agreements  as  “ incapable

of  being  performed ” .  [8]

 

The  lack  of  legal  aid  in  arbitration  is

usually  justif ied  by  saying  that  it  is

usually  a  process  chosen  by  the

parties  over  l it igation  and  hence  the

aid  given  by  courts  should  not  be

the  same ,  which  hold  some  truth  in

Switzerland  where  the  Country  has

set  up  different  tribunals  for  the

same  but  in  India  the  scenario  is

vastly  different ,  here  the  courts  have

not  ousted  the  practice  of  ADR  but

have  welcomed  it  with  open  arms .  

 

In  the  end  it  should  be  remembered

that  just  l ike  how  law  is  ever

changing  to  serve  justice  to  the

society  we  must  allow  the  method  of

achieving  that  justice  change  too .

Otherwise  the  changing  law  will

amount  to  nothing  and  we  would  be

left  with  l imitless  laws ,  in  a  lawless

world .  With  the  advent  of  legal  aid

in  arbitration  the  goal  of  speedy

justice  will  become  one  step  closer .



FOOTNOTES

 

[1] 222nd  Report  of  the  Law  Commission  Of  India .
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[3] Arun  Mohan ,  ‘Justice ,  Courts  and  Delays ’ ,  Baker  and  McKenzie  pg19 .

 

[4] AIR  1999  SC  3196 .
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A  Toolkit ’ ,  Global  Arbitration  News ,  pg  13 .

 

[6] William  W .  Park ,  ‘Arbitration  of  International  Business  Disputes :  Studies

in  Law  and  Practice ’ ,  Oxford  University  Press ,  2006 ,  pg  604 .

 

[7] It  lays  down  that  what  is  written  down  in  the  contract  is  law .  Parties  are

fully  l iable  for  their  actions .
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ALTERNATIVE DISPUTE
RESOLUTION: AN

OVERVIEW

JYOTIKA  AGGARWAL

(3rd  YEAR)

The  judicial  system  of  India  is  one  of

the  most  ancient  ones  in  the

entireworld ,  and  so  is  our  l it igation

mechanism .  

 

However ,  it  wouldn ’t  be  much  of  a

shock  to  know  that  as  of  November

2019 ,  there  are  almost  60 ,000  cases

pending  in  our  highest  court  of

justice . [1] Similar  is  the  calamity  all

of  our  courts  are  facing  presently ,

with  more  and  more  f i les  l ining  up ,

eating  dust  for  years  and  choking

the  system .

 

In  this  distressing  situation ,  some

relief  comes  to  the  Courts  in  the

form  of  a  mechanism  called

Alternative  Dispute  Resolution  (ADR)

under  which  altercations  between

parties  are  settled  with  the

assistance  of  an  unbiased  third  party

outside  Court ,  without  resorting  to

the  cumbersome  l it igation

procedure .  

 

ADR  comprises  of  various  methods

like  arbitration ,  negotiation ,

concil iation ,  etc .  the  usage  of  which

helps  melt  down  the  differences  and

hostil ity  between  the  parties ,

bringing  them  to  a  common  ground

peacefully .
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History

 

The  method  of  ADR  for  resolving

disputes  is  not  newfound  in  India .  It

dates  back  to  the  ancient  Vedic

period  when  the  King  was  law  and

his  Court  was  the  highest  court  of

order .  

 

Even  then ,  not  all  arguments

reached  the  King ’s  Court

straightaway .  The  Panchayat  system

in  vil lages  which  included  kulas

(family  assemblies) ,  srenis  (guilds  of

artisans  or  tradesmen) ,  parishads

(bodies  of  learned  men  who  knew

law)  was  the  most  popular  channel

of  dispute  redressal  between

inhabitants  before  being  referred  to

the  King ’s  Court .  

 

During  the  period  of  Muslim  rule  in

India  too  arbitration  was  a  popular

practice .  An  arbitrator  known  as

Hakkam ,  who  would  be  required  to

possess  the  qualif ications  of  an

official  sitting  judge  of  a  court

(Kazee) ,  would  settle  disputes

outside  courts .

 

The  practice  of  ADR  gained

momentum  with  the  establishment

of  British  Raj  in  India .  The

British  government  through  the

Bengal  Resolution  Act ,  1772  and

Bengal  Regulation  Act ,  1781  gave

legal  backing  to  arbitration .

Thereafter  in  1859  came  the  Code  of

Civil  Procedure ,  sections  312  to  325

of  which  dealt  with  arbitration  in

suits   while   sections   326   and .     327



contained  provisions  for  arbitration

without  court  intervention .  This  was

followed  by  the  Indian  Arbitration

Act  of  1899 ,  which  was  based  on  the

British   Arbitration  Act  of  1889 .  In

1937  the  Arbitration  (Protocol  and

Convention)  Act  was  implemented  in

India  to  make  operative  the

provisions  of  the  Geneva  Protocol  on

Arbitration  Clauses ,  1923  and  the

Geneva  Convention  on  the  Execution

of  Foreign  Arbitral  Awards ,  1927 .  In

1940 ,  The  Arbitration  Act  was

introduced  which  opened  up  doors

for  arbitration  with  court

intervention  during  all  stages .

However ,  this  judicial  intervention

ended  up  defeating  the  very  purpose

of  arbitration  itself  and  hence  paved

way  for  the  f inal  Arbitration  and

Concil iation  Act  of  1996 .  The  main

objective  of  this  Act  was  to  make

arbitration  a  less  time  consuming

and  cost-effective  process .  The  Act

made  provisions  for  domestic  as  well

as  international  arbitration .

 

Significance

 

The  practice  of  ADR  has  gained  a  lot

of  importance  in  the  past  few  years .

In  fact ,  due  to  endless  burden ,  some

Courts  have  even  made  mediation

compulsory  before  the  matter  is

taken  up  by  the  Court .  Following  are

the  advantages  of  ADR ;

 

1 .  ADR  reduces  the  caseload  on  the

Courts .

 

2 .  ADR  is  a  cost-effective  procedure
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and  saves  the  parties  a  significant

amount  of  money .

3 .  The  technicalit ies  of  procedure

are  much  less  here  as  compared  to  a

litigation  process .

4 .  Dispute  resolution  is  less  time

consuming .

5 .  It  is  a  better  platform  for  multi-

party  disputes  because  of  stronger

communication .

6 .  More  number  of  issues  can  be

taken  up .

7 .  There  is  greater  sense  of  trust  and

the  parties  can  reveal  true  facts

without  hesitation .

8 .  The  relationship  between  the

parties  might  also  get  restored .

 

Types

 

Following  are  the  various  types  of

ADR :

 

1 .  Arbitration :  Arbitration  is  the

process  wherein  the  parties  at

dispute  refer  their  dispute  to  one  or

more  arbitrators  selected  by  them .

The  procedure  of  arbitration  can  be

invoked  only  i f  the  concerned

parties  have  signed  an  arbitration

agreement  before  the  arising  of  the

dispute .  I f  a  dispute  arises ,  any  of

the  parties  can  invoke  the

arbitration  clause  and  the  matter

will  be  taken  up  by  the  arbitrators

whose  decision  is  binding  on  the

parties .

 

2 .  Mediation :  In  this  process  a  third

neutral  party  assists  the  parties  at

dispute  to  resolve  their  differences  



contained  provisions  for  arbitration

without  court  intervention .  This  was

followed  by  the  Indian  Arbitration

Act  of  1899 ,  which  was  based  on  the

British   Arbitration  Act  of  1889 .  In

1937  the  Arbitration  (Protocol  and

Convention)  Act  was  implemented  in

India  to  make  operative  the

provisions  of  the  Geneva  Protocol  on

Arbitration  Clauses ,  1923  and  the

Geneva  Convention  on  the  Execution

of  Foreign  Arbitral  Awards ,  1927 .  In

1940 ,  The  Arbitration  Act  was

introduced  which  opened  up  doors

for  arbitration  with  court

intervention  during  all  stages .

However ,  this  judicial  intervention

ended  up  defeating  the  very  purpose

of  arbitration  itself  and  hence  paved

way  for  the  f inal  Arbitration  and

Concil iation  Act  of  1996 .  The  main

objective  of  this  Act  was  to  make

arbitration  a  less  time  consuming

and  cost-effective  process .  The  Act

made  provisions  for  domestic  as  well

as  international  arbitration .

 

Significance

 

The  practice  of  ADR  has  gained  a  lot

of  importance  in  the  past  few  years .

In  fact ,  due  to  endless  burden ,  some

Courts  have  even  made  mediation

compulsory  before  the  matter  is

taken  up  by  the  Court .  Following  are

the  advantages  of  ADR ;

 

1 .  ADR  reduces  the  caseload  on  the

Courts .

 

2 .  ADR  is  a  cost-effective  procedure
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and  saves  the  parties  a  significant

amount  of  money .

3 .  The  technicalit ies  of  procedure

are  much  less  here  as  compared  to  a

litigation  process .

4 .  Dispute  resolution  is  less  time

consuming .

5 .  It  is  a  better  platform  for  multi-

party  disputes  because  of  stronger

communication .

6 .  More  number  of  issues  can  be

taken  up .

7 .  There  is  greater  sense  of  trust  and

the  parties  can  reveal  true  facts

without  hesitation .

8 .  The  relationship  between  the

parties  might  also  get  restored .

 

Types

 

Following  are  the  various  types  of

ADR :

 

1 .  Arbitration :  Arbitration  is  the

process  wherein  the  parties  at

dispute  refer  their  dispute  to  one  or

more  arbitrators  selected  by  them .

The  procedure  of  arbitration  can  be

invoked  only  i f  the  concerned

parties  have  signed  an  arbitration

agreement  before  the  arising  of  the

dispute .  I f  a  dispute  arises ,  any  of

the  parties  can  invoke  the

arbitration  clause  and  the  matter

will  be  taken  up  by  the  arbitrators

whose  decision  is  binding  on  the

parties .

 

2 .  Mediation :  In  this  process  a  third

neutral  party  assists  the  parties  at

dispute  to  resolve  their  differences  



and  encourages  them  to  reach  a

common  consensus .  In  an  opening

statement  the  mediator  declares  his

neutrality  and  discloses  all

important  information  about  his

appointment .  He  then  conducts  a

joint  session  wherein  he  l istens  to

both  sides  of  the  argument  and  tries

to  maintain  peace  and  calmness

during  the  process .  To  acquire

deeper  understanding  of  the  case ,

he  then  conducts  separate  sessions

with  both  parties .

 

Finally ,  at  the  closing  stage ,  he

proposes  various  options  for

settlement  by  which  none  of  the

parties  are  bound .

 

3 .  Concil iation :  This  is  a  less  formal

form  of  arbitration  wherein  a  third

party  tries  to  settle  the  matter  by

communicating  with  the  disputed

parties  separately .  

No  prior  agreement  is  required  to

invoke  concil iation .  Either  of  the

parties  may  even  choose  to  refuse  to

submit

to  concil iation  and  they  cannot  be

forced  into  it .

 

4 .  Negotiation :  Negotiation  is  the

process  in  which  the  disputed

parties  themselves  establish

dialogue  and  reach  settlement

through  discussion .  Either  they

themselves  or  their  representatives

negotiate  with  each  other  without

the  involvement  of  any  third  party .

This  is  considered  to  be  the  simplest

form  of  ADR .
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5 .  Lok  Adalat :  Also  known  as

People ’s  Court ,  a  Lok  Adalat  is  a

Court  conducted  by  theNational

Legal  Service  Authority  (NALSA)  at

regular  intervals  to  handle  fresh

cases  or  cases  pending  before  other

Courts .  

 

Payment  of  court  fee  is  not  required

and  the  procedure  is  simple  and

fast .  The  parties  are  in  direct

communication  with  the  deciding

authority  which  could  be  a  retired

judicial  officer ,  member  of  a  legal

firm  or  a  social  activist .  The  decision

of  the  presiding  authority  is  not

binding  on  the  parties  and  his  role  is

merely  that  of  a  concil iator .

 

Conclusion

 

In  conclusion ,  it  can  be  said  that

ADR  is  an  effective  way  of  settl ing

disputes ,  which  benefits  all  parties

concerned .  It  has  gained

prominence  amongst  general  public

as  well  as  the  legal  arena  in  the

recent  years .  More  and  more  courts

are  making  ADR  compulsory  before

resorting  to  l it igation  and  clients

find  it  to  be  a  better  deal  than

courtroom  hassles .

FOOTNOTES

 

1  The  Wire  Staff ,  Over  3 .5  Crore  Cases

Pending  Across  Courts  in  India ,  Little

Change  in  Numbers  Since  2014 ,  THE

WIRE  (May  8 ,  2020 ,  11 :05  PM)

https : / /thewire . in / law /pending-

court-cases



ARBITRATION: WORTH A
TON OF LITIGATION

KRITIKA

(1st  YEAR)

" I  can  imagine  no  society  which  does

not  embody  some  method  of

arbitration . "

 

-Sir  Herbert  Read

 

Every  legal  system  in  this  world  is

either  adversarial  or  inquisitorial

system .  Both  the  systems  intend  to

dispense  justice ,  but  they  vary  in

their  methods  of  adjudication .

 

In  India ,  adversarial  system  is

followed ,  where  the  parties  as

assisted  by  their  lawyers  and  they

take  a  pro-active  role  in  a  legal

proceeding  and  the  main  function  of

the  judge  is  to  decide  the  claims

solely  on  the  basis  of  the  evidences

presented  by  the  lawyers .   In  an

inquisitorial  system ,  the  judge  takes

a  centre-stage  and  determines  the

facts  and  issues  in  dispute  and

decides  upon  the  legal  claims  and

pays  less  reliance  on  the  lawyers .

 

MEANING  & SCOPE  OF  ADR

 

Alternative  Dispute  Resolution  (ADR)

system  discusses  the  util ization  of

non-adversarial  practices  for  settl ing

the  legal  disputes .   Even  prior  to  the

advent  of  courts  and  judiciary ,  
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Indian  legitimate  framework  had

domestic  ADR  techniques .  The  Vedic

age  in  India ,  saw  the  success  of

specialized  tribunals ,  e .g . ,  Kula  (for

conflicts  of  family ,  castes ,  clan ,

communities ,  races) ,  Shreni  (for

internal  disputes  in  business ,

company ,  etc . )  and  Puga  (for

association  of  traders /  commerce

branches) .  Additionally ,  People ’s

Courts  or  Panchayat  prominent

mode  of  dispute  resolution  in

vil lages .  In  the  contemporary  era

some  of  the  ADR  techniques  have

been  adopted  to  resolve  the

disputes .

 

ARBITRATION

 

‘Arbitration ’  has  been  derived  from

the  nomenclature  of  Roman  law .  The

Indian  law  of  arbitration  is  provided

in  the  Arbitration  and  Concil iation

Act ,  1996 .  which  is  based  on  the

UNICITRAL  Model  Law  on

International  Commercial

Arbitration ,  1985  and  the  UNCITRAL

Arbitration  Rules ,  1976 .

 

ELEMENTS  OF  ARBITRATION

 

Number  of  Arbitrators :  Section  10  of

Arbitration  and  Concil iation  Act ,

1996  provides  that :  

 

-The  parties  are  allowed  to  appoint

any  number  of  arbitrators  but  the

total  number  of  arbitrators  shall  not

be  in  even  number .  

 

- I f  the  parties  fail  to  decide  the  total  



services  Authority  Act ,  1987  gave  the

system  of  ADR  a  statutory

recognition  at  the  ground  level .  Lok

Adalats  are  a  unique  blend  of  three

forms  of  ADR :  arbitration ,  mediation ,

and  concil iation .

 

RULE  OF  LAW  AND  ADR

 

The  concept  of  rule  of  law  implies

that  law  is  supreme  and  everyone  is

equal  before  law .  In  the  case  of

Kesavananda  Bharati  v .  State  of

Kerala[3] the  Hon ’ble  Supreme  Court

held  that  the  Rule  of  Law  is  the

“basic  structure ”  of  the  Constitution .

Thus ,  the  Rule  of  Law  advocates  easy

access  to  justice  and  equal

treatment  thereafter .  

 

ADR  can  make  justice  easily

accessible  to  people .     There  are

specific  statutes  regarding  ADR  in

India  and  those  are  Legal  Service

Authorities  Act  1987  and  Arbitration

and  Concil iation  Act ,  1996 .  Section

89  of  Civil  Procedure  Code ,  1908  also

provides  for  out  of  court  settlement .

But  there  is  a  need  to  make  people

familiar  to  the  concept  so  that

justice  could  be  imparted  to  people

more  often  considering  the

condition  of  Courts .  
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FOOTNOTES

 

1[1]  Dushyant  Mahadik ,   Analysis  of  Causes  for  Pendency  in  High  Courts  and

Subordinate  Courts  in  Maharashtra ,  ASCI  Final  Report  (January  2018) .

[2] 1979  AIR  1369 ,  1979  SCR  (3)  532 .

[3] AIR  1973  SC  1461 .



ADR & THE
CONSTITUTIONAL GOAL OF

JUSTICE

PREYOSHI  BHATTACHARJEE

(3rd  YEAR)

" Injustice  anywhere  is  a  threat  to

justice  everywhere . "

 

-Martin  Luther  King

 

These  glorious  words  of  Martin

Luther  King  convey  the  significance

that  Justice  has  in  our  society .  A

very  popular  and  old  philosophy  is

that  justice  delayed  is  justice

denied .  Even  after  being  familiar

with  this ,  piles  of  cases  pending  in

courts  have  been  rising

tremendously .  A  report  shows  that

the  number  of  cases  that  are  over

five  years  old  continue  to  be

alarming .  The  number  has  increased

from  43  lakhs  in  2015  to  63  lakhs  in

2017 . [1]                           

I f  this  situation  continues  then

justice  will  just  be  a  f ictional

concept  incapable  of  being

practically  applied .  The  Constitution

makers ,  however ,  had  a  bigger

dream  of  providing  justice  to

everyone ,  that  is  social ,  economic

and  political  as  is  conveyed  in  the

preamble  and  that  is  why  the

concept  of  ADR  came  into  being .

Alternative  Dispute  Resolution  or

what  we  call  ADR  is  an  effective  tool

to  reduce  the  burden  of  the  Courts

as  well  as  to  eliminate  unnecessary

delays .      
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FUNDAMENTAL  RIGHTS  AND  ADR

 

The  concept  of  ADR  stems  from

various  Articles  of  the  Constitution ,

including  Article  14  which  provides

for  equality  before  law  and  Article  21

laying  down  the  right  to  l i fe  and

personal  l iberty .   Legal  justice  is  part

of  social  justice  and  without  it ,  there

will  be  no  harmony  in  a  society

which  will  ultimately  hinder

development .  

 

In  the  case  of  Hussainara  khatoon  vs .

State  of  Bihar , [2]  it  was  held  that  i f

an  accused  is  not  able  to  afford  legal

services  then  he  has  a  right  to  free

legal  aid  at  the  cost  of  the  state .

Thus ,  ADR  can  be  an  effective

method  to  provide  legal  justice  to

the  citizens  as  it  is  less  expensive

than  the  courts .    

 

DIRECTIVE  PRINCIPLE  OF  STATE

POLICY  AND  ADR

 

Article  39A  also  directs  the  state  to

secure  the  operation  of  the  legal

system  to  promote  justice ,  on  a  basis

of  equal  opportunity  and  in

particular ,  provide  free  legal  aid  to

ensure  that  opportunities  for

securing  justice  are  not  denied  to

any  citizen  by  reason  of  economic  or

other  disabil it ies .  

 

These  directives  are  not  enforceable

by  the  court  of  law  but  are  of  utmost

importance  for  the  welfare  of  the

people .  The  system  of  Lok  Adalat

established   through   the     Legal  



number  of  arbitrators  within  30  days

of  sending  the  request ,  then  they

can  go  to  an  arbitration  tribunal

which  will  appoint  a  sole  arbitrator

for  them .  

 

Arbitration  Notice :  Section  21  of  the

Act  provides  for  initiation  of  the

arbitration .  The  arguments

commence  from  the  date  on  which

the  request  for  the  arbitration  of  a

dispute  is  received  by  the

respondent .

 

Appointment  of  Arbitrators :

Appointment  of  the  arbitrator  is

commonly  decided  and  named  by

the  parties .  On  the  off  chance ,  i f  the

parties  fail  to  commonly  choose  or

appoint  the  arbitrator ,  then  Section

11  of  the  Act  states  that  the  parties

will  move  to  the  Court  and  request

to  appoint  an  arbitrator .

 

Statement  of  Claim :  Section  23  of

the  Act  states  that  within  the

timeframe  f ixed  by  the  parties ,  the

applicant  shall  state  the  facts  for

supporting  his  case ,  purpose  of  issue

and  relief .The  statement  of  claim

can  be  amended  i f  it  is  concurred  by

the  parties  that  they  can  alter  the

claim  over  the  span  of  the  arbitral

proceeding ,  or  i f  the  arbitral  tribunal

considers  the  claim  improper .

 

Hearing  of  Parties

 

Steps  associated  with  the  process  of

hearing  of  the  parties :
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Preliminary  hearing  and  information

exchange  stage :  After

theappointment  and  affirmation  of

the  arbitrator ,  the  preliminary

hearing  of  the  arbitration  starts

when  the  parties  ask  their  arbitrator

to  f ix  the  calendar .  In  the

preliminary  meeting ,  issues  are

tended  to ,  parties  exchange  the

information  and  the  next  hearing

date  is  decided .  On  the  subsequent

date ,  the  arbitrator  will  give  a

written  document  called  a

‘scheduling  order . ’

 

Hearing  Stage :  During  the  stages ,

the  parties  present  their  issues  to

the  arbitrator .  This  procedure  can

occur  face  to  face ,  via  phone ,  or  by

submitting  written  documents  or

arbitration  agreements  and

appropriate  rules  that  administer

the  case .  Parties  are  required  to

submit  written  contentions  after

hearing ,  at  the  bearing  of  the

arbitrator .

 

Award  Stage :  After  the  f inishing  of

the  hearing ,  the  arbitrator  decides

that  no  more  evidences  will  be

introduced .  A  date  for  issuance  of

the  result  is  decided  and  the

arbitrator  extracts  a  written  award

and  it  is  sent  to  the  parties .

 

Arbitral  Award :  An  arbitration  award

is  a  f inal  determination  given  by  the

arbitrator ,  which  is  analogous  to  the

orders  of  the  court .  This  award  can

be  in  monetary  terms  or  a  non-

monetary    award ,    for     example ,  



adding  incentives  for  employment  or

halting  such  business  practices .

Arbitral  award  can  be  interim  or

final .  

 

Interim  award :  This  is  an

impermanent  award  given  by  the

tribunal  over  the  span  of  the

proceedings .  

 

Final  award :  The  f inal  award  is  the

order  or  judgement  of  the  arbitrator

which  is  given  after  the  due  process

of  arbitration  and  it  is  signed  by  the

arbitrators  and  the  parties .  

 

Challenge  in  Court :  Within  90  days ,

other  parties  can  challenge  the

award  in  the  Court  ti l l  the  party  in

whose  favour  the  award  is  given

doesn ’t  execute  the  award .  Section

34  of  the  Act  expresses  that  the

Court  can  set  aside  the  arbitral

award  i f  a  party  challenges  the

award  on  some  grounds  as  are

specified  in  the  Section .

 

CONCLUSION

 

The  Law  of  arbitration  in  India  has

been  efficacious  through  the

adoption  of  new  enactments  and  by

accession  to  international  and

provincial  conventions .  These  are

exhaustive   rules  which  administers

commercial  arbitration .  By  enforcing

the  Arbitration  Act ,  1996 ,  the  Indian

law  has  moved  towards  a  pro-

enforcement  position .  Hence ,  ADR

including  arbitration  is  an  effective

tool  for  dispute  resolution .
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METHODS OF ADR:
COMPARATIVE ANALYSIS

SUNIDHI  SINGH

(3rd  YEAR)

Mediation

Concil iation

Negotiation

Arbitration  

As  the  name  suggests ,  Alternative

Dispute  Resolution  comprises  of  the

alternative  methods  for  the

amicable  settlement  of  disputes

without  taking  recourse  to  l it igation .

This  is  a  great  way  of  solving  small

disputes  out  of  court  an  effectively

reducing  the  burden  on  our  courts

which  are  already  f looded  with  a

mammoth  amount  of  cases .

Following  are  the  most  popular

methods  of  ADR :

 

1 .

2 .

3 .

4 .

 

The  Article  aims  to  bring  forth  a

comparative  analysis  of  these

methods .

 

Mediation

 

Mediation  is  the  voluntary  process  of

settl ing  disputes  with  the  help  of  a

mediator ,  the  third  part .  It  is  a  very

flexible  method  and  the  parties  to

dispute  are  not  bound  to  agree  to

the  settlement .  They  may  agree  or

not  agree  to  the  outcome  and  have

total  control  over  it .
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The  advantages  of  mediation  include

lower  levels  of  stress ,  full  control  of

the  parties ,  quickly  dispute

resolution  and  confidentiality .

However ,  there  is  always  a

possibil ity  that  a  settlement  may  not

arise  many  situations  as  the  parties

have  unlimited  discretion ,  there  is

no  legal  backup  and  properly  f ixed

procedure .

 

Concil iation

 

Concil iation  is  the  process  of

amicable  dispute  settlement  with

the  help  of  a  concil iator ,  who  is

generally  an  expert  in  the  concerned

field .  The  concil iator  helps  the

parties  to  come  to  a  settlement  both

by  taking  common  sessions  with

both  parties  and  separate  ones  with

one  party  at  a  time .  

 

The  procedure  is  f lexible  as  the

parties  to  the  dispute  define  the

subject  matter  and  purpose  of  the

concil iation  process .  Unless  the

parties  sign  to  agree  to  the  decision

arrived ,  they  are  not  bound  by

it .Therefore ,  the  concil iation

provides  the  advantages  of

flexibil ity ,  expert ’s  advice ,

economical  and  risk  free .  

 

However ,  since  the  parties  are  not

bound  by  the  decision  until  they

sign  it ,  the  goal  of  arriving  at  a

settlement  may  not  be  achieved  in

all  circumstances .  It  also  lacks  legal

backup .NegotiationNegotiation  is  a

method  of  dispute  resolution  by  the  



help  of  a  third  party  called ,  the

negotiator  who  generally  an

impartial  person .  The  negotiator

tries  different  techniques  of

bringing  about  a  settlement .  The

process  of  negotiation  goes  on  until

a  compromise  is  reached  and  both

the  parties  to  contract  agree  to  the

decision .

 

Like  mediation  and  concil iation ,

negotiation  is  also  an  informal

process .  Therefore ,  it  provides  the

advantages  of  f lexibil ity ,  quick

dispute  resolution  and  privacy  to  the

parties .  However ,  even  in  this  case ,

the  settlement  may  not  be  reached

as  the  decision  is  not  legally  binding

on  the  parties .

 

Arbitration

 

Arbitration  is  a  formal  method  of

dispute  resolution  under  which  an

arbitrator  is  appointed  to  resolve  the

dispute .  It  can  be  voluntary  or

mandatory .  It  is  mandatory  when  the

parties  come  for  arbitration  under  a

statute ,  contractual  obligation  or

order  of  Court .  It  is  voluntary  i f  the

parties  opt  for  arbitration  with  their

discretion  and  consent .  The  decision

thus ,  reached  by  the  process  of

arbitration  is  known  as  an  ‘arbitral

award ’  and  is  binding  on  the  parties .

 

Hence ,  unlike  mediation ,

concil iation  and  negotiation ,

arbitration  provides  the  advantage

of  legal  backup  and  enforceabil ity

apart  from  f lexibil ity ,  quick  decision  
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What  is  Mediation? ,  WIPO ,

available

at :  https : / /www .wipo . int /amc /en /m

ediation /what-mediation .html .

V .G .  Ranganath ,  Negotiation :  Mode

of  Alternative  Dispute  Resolution ,

Legal  Services  India ,  available

at :   http : / /www . legalservicesindia .c

om /article /245 /Negotiation-Mode-

Of-Alternative-Dispute-

Resolution .html .

Madonna  Jephi ,  Concil iation :  An

Effective  Mode  of  ADR  Mechanism ,

Law  Times  Journal .

making  and  maintenance  of

confidentiality .  However ,  their

enforceabil ity  depends  on  judicial

sanction  and  once  it  has  been  opted

for  as  the  dispute  resolution  method

by  the  parties  of  a  contract ,  they

can ’t  opt  for  l it igation .

 

CONCLUSION

 

Hence ,  Alternative  Dispute

Resolution  includes  the  alternative

methods  for  the  amicable

settlement  of  disputes  which  are

both  formal  and  informal  in  nature .

While  Arbitration  is  a  formal  method

and  has  enforceabil ity  to  some

extent  the  other  three  methods  of

mediation ,  concil iation  and

negotiation  are  informal  and  lack

legal  force .  However ,  all  these

methods  have  great  potential  for

reducing  the  burden  on  the  Courts

to  a  large  extent .
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COVID-19 AND THE
IMPENDING LEGAL
WILDFIRE: TIMELY

ARBITRATION FOR TIMELY
RESOLUTION

ANIMESH  PUNEET  GUPTA

(3rd  YEAR)

The  COVID-19  pandemic  has  caused

economic  decline  worse  than  the

2009  Recession  and  led  to  the

largest  global  lockdown  in  human

history .  The  situation  has  led  to

market  instabil ity ,  unemployment ,

decline  in  key  industries ,  stock

market  crash  and  a  downturn  in

consumerism .  Such  grim  economic

conditions  will  lead  to  increasing

litigation  at  the  end  of  the

pandemic ,  especially  viz  a  viz

contracts ,  their  non-performance

and  delays  in  payments ;  and

companies  will  scramble  to  mitigate

the  losses  by  pinning  blame  on  the

other  party .  While  l it igation  will  be

circumvented  through  an  arbitration

clause  in  the  contract ,  valuable  time

will  sti l l  be  lost  i f  the  parties  wait

for  the  end  of  the  pandemic .

 

Timely  invocation  of  the  arbitration

clause  is  the  easiest  way  to  mitigate

further  losses .  Arbitration  has

several  benefits  over  traditional

dispute  resolution  through

litigation .  The  benefits  are

presented  by  the  out-of-court

resolution  with   a    great   degree   of  

CORPORATE  LAW  NEWSLETTER  |

15

ARMY  INSTITUTE  OF  LAW ,  MOHALI

procedural  f lexibil ity  available  to

the  Tribunal  in  the  arbitration .  The

process  allows  f lexibil ity  and

versatil ity  that  can  help  rapid

settlement  while  ensuring  social

distancing .  The  arbitration  will  allow

the  parties  to  obtain  a  binding

decree  by  the  time  the  situation

normalizes  while  jeopardizing

neither  losses  nor  health .   Normally ,

parties  would  wait  for  the  situation

to  stabil ize ,  but  the  invocation  of

the  clause  at  this  time ,  while  things

are  comparatively  at  a  standstil l ,

would  allow  the  parties  to  protect

their  interests  from  the  legal

wildfire  that  is  impending  while

allowing  fruitful  util ization  of  the

current  situation .  

 

The  various  Courts  and  Arbitration

Tribunals  will  be  heavily  burdened

at  the  outset  of  stabil ity  and  the

arbitrators  and  counsel  will  have

multiple  arbitrations  and  court  cases

on  their  hands .  Avoiding  that

wildfire  will  ensure  faster  resolution

than  even  the  traditional  arbitration

process  since  the  l imited  work  will

allow  preferential  treatment  to  the

case .  Moreover ,  given  the

uncertainty  of  the  duration  of  the

lockdown ,  with  the  considerably

lower  burden ,  legal  counsel  shall  be

able  to  prepare  and  present  your

case  more  meticulously .

 

The  extensive  util ization  of  digital

resources  and  technology  can  help

ensure  a  contact-free  process .  The

correspondence  for  request  for

arbitration ,   response ,    request    for  



appointment  and  the  appointment

of  the  arbitral  tribunal  are  some  of

the  processes  that  are  already

largely  digitalized .  

 

Further ,  tools  l ike  emails ,  telephonic

or  video  conferences  can  be

exclusively  relied  upon  for

communication  and  case

management  and  hearings .  The

documentation  and  relevant

statements ,  applications ,  defences ,

and  replies  can  all  be  served

electronically[1]  and  transmitted

through  secure  cloud  computing

services .  

 

Further ,  the  arbitral  tribunal  can

also  accept  digital  signatures  of  the

parties  in  accordance  with  prevalent

laws[2].  A  great  benefit  arising  from

reliance  on  electronic  mediums  is

that  it  shall  allow  for  resolution  in

the  matter  of  3-4  months  with

minimum  expenditure  and  logistical

requirements .

 

The  law  permits  the  tribunal  to

decide  disputes  based  on  pleadings ,

documents ,  and  submissions

without  need  for  oral  hearings  and  i f

the  need  for  oral  hearings  arises ,  the

same  can  be  done  through  video

conferencing .  

 

There  is  already  a  visible  increase  in

the  reliance  on  technology  in

arbitrations  and  the  transition  to

interaction  being  exclusively  across

screens  is  merely  the  next  step  in

the  evolution  of  arbitration .  
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FOOTNOTES

 

[1] Bright  Simons  v .  Sproxil ,  Inc ,

judgment  dated  9  May  2018  in  O .M .P .

(Comm)  471  of  2016 ,  High  Court  of

Delhi .

 

[2] Section  85B ,  Indian  Evidence  Act ,

1872 .



LEGAL OUTLOOK
TOWARDS COVID - 19

PANDEMIC
SHIEKHAR  PANWAR

(2nd  YEAR)

“Every  adversity ,  every  failure ,  every

heartache  carries  with  it  the  seed  of

an  equal  or  greater  benefit . ”

 

-Napoleon  Hill

 

The  trying  times  that  we  are

confronted  with  due  to  the  outbreak

of  the  coronavirus  has  confined  us  to

the  sanctuary  of  our  homes .  It  is

undisputable  that  the  pandemic

named  COVID  -19  has  created  an

irresistible  fear  in  the  mind  of  every

human  who  could  have  never

possibly  thought  about  the

widespread  outbreak  of  genome

disease  turning  into  possible

Nuclear  warfare .  Nevertheless ,  it  is

also  widely  accepted  that

extraordinary  times  demand  for

extraordinary  measures .  Therefore ,

to  demystify  the  shroud  of

uncertainties  of  measures  revolving

around  us ,  this  article  attempts  to

examine  in  brief  the  most  basic

contractual  safeguard  which  f i l ls  the

void  created  by  the  absence  of

contractual  obligations  on  account

of  any  crisis  l ike  situation  occurring

as  much  as  it  is  in  the  present

times .Much  l ike  any  other  virus ,  the

outbreak  of  coronavirus  was  neither

foreseeable  nor  threat  it  would  pose

on   the    health    care    of     nations  
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worldwide  anticipated .  Therefore ,

looking  at  the  amount  of

unexpectedness  this  pandemic

carried  along  itself  it  can  very

possibly  be  ascertained  that  this

outbreak  ought  to  have  caused  the

disruption  in  the  chain  of

transactions  which  happen  on  a

daily  basis  in  every  other  aspect  of

humans .  Besides  this  the  concern

arises  at  the  non-occurrence  of

contractual  l iabil it ies  and  more  is  to

the  aftermath  of  such  non-

occurrences .  However ,  times  l ike

these  validate  the  usefulness  of  the

concept  of  Force  Majeure  Clause .

‘The  Force  Majeure[1]  is

an   unexpected   eventsuch  as

a   war ,   crime ,  or

an   earthquake   which   prevents   some

one  from  doing  something  that  is

written  in  a   legalagreement . ’ [2] 

 

Therefore ,  any  party  shall  get

dissolved  of  their  contractual

obligations  i f  their  contract  had  a

‘Force  Majeure  Clause ’  (herein  under

as  FMC)     enumerating  an  exhaustive

list  of  the  above-mentioned  events

along  with  the  occurring  of  an

untoward  event  l ike  Pandemic  or

Epidemic .  However ,  where  no

relevant  event  is  specifically

mentioned ,  it  is  a  question  of

interpretation  of  the  clause  by  the

parties .  Inter  alia ,  the  question

arises  about  the  l iabil it ies  of  the

parties  when  they  have  overlooked

the  FMC  in  the  past  while  drafting

the  contract  then  Section  56[3] of

the  Indian  Contracts  Act  shall  come

to   safeguard   the   interest   of   those  



parties  and  Section  32[4] as  well ,

occasionally .  Simultaneously ,  I f  we

check  the  qualif ication  of  pandemic

under  the  FMC ,  since  a  pandemic

has  a  timeline  attached  to  it ,     it

can ’t   dissolve  the  parties ’

obligations  of  the  contract  for  an

indefinite  time ,  unless  there  stands

a  radical  change  in  the  performance

of  a  contract  which  dislodges  the

fundamental  basis  of  the  contract .

[5] COVID  -  19  has  undoubtedly  been

the  biggest  challenge  which  the

human  race  has  witnessed  in

recorded  history .  It  is  on  our  part  as

citizens  to  act  l ike  good  Samaritans

to  help  eliminate  this  l i fe  costing

threat  out  from  our  l ives .  

 

As  a  general  supposition  it  is

believed  that  there  is  a  heightening

threat  of  grave  and  systematic

human  rights  abuse  during  the

times  of  public  emergencies .  To

address  this  threat  due  process  of

law  needs  to  be  followed  not  just  in

its  akin  sense  but  in  its  true  sense .

Besides ,  it  needs  to  be  ensured  that

modalities  of  justice  are  being

fulfi l led  even  i f  it  has  to  devise  some

unconventional  ways  to  putting  in

practice .  With  the  help  of  this  article

the  author  has ,  in  broader  sense ,

tried  to  i l luminate  only  one  aspect

of  Contracts  law  which  the

transaction  players  will  have  to  deal

with  in  the  coming  times .
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The  current  Covid-19  situation  has

adversely  affected  the  economic

growth  of  both  the  state  and  its

citizens  across  the  globe .  This

economic  slowdown  has  thrown  new

challenges  for  developing  nations

like  India  and  every  section  of  the

society .    

 

Amid  the  corona  virus  outbreak ,

realising  the  hardships  faced  by  its

citizens  and  to  relax  this  distress

among  the  citizens  of  India ,  the

Government  of  India  came  up  with

the  ordinance-  Taxation  and  other

Laws  (Relaxation  of  Certain

Provisions)  Ordinance ,  2020 ,

providing  various  tax  f i l ing

extensions  and  relief  to  compliance .

The  said  ordinance  was  promulgated

with  the  objective  of  on  March  31 ,

2020 .

 

Few  of  the  major  highlights  of  the

said  ordinance  providing  relief  to

the  taxpayers  are  as  under :  

 

1 .  Tax  return  f i l ing  deadline :     The  

Issue  of  notice

Intimation

Notif ication

Sanction  order

Approval  order  or  such  other

action

Fil ing  of  appeal

Furnishing  of  return ,  statements ,

applications ,  reports ,  any  other

documents

Completion  of  proceedings  by  the

authority

deadline  for  f i l ing  tax  return  has

been  extended  from  31  March  2020

to  30  June  2020 .  This  includes :

a .                  Belated  income-tax  return  for

tax  year  2018-19

b .                  Revised  income-tax  return  for

tax  year  2018-19

 

2 .  The  timeline  for  l inking  Aadhaar

with  PAN  has  been  extended  to  30

June  2020 .  

 

3 .  Extension  of  compliance  due

dates :  In  respect  of  the  following ,

where  the  due  dates  fall  between  20

March  2020  and  29  June  2020 ,  the

revised  due  dates  shall  be  30  June

2020 :  

 

4 .  Making  of  investment ,  deposit ,

payment ,  acquisition ,  purchase ,

construction  or  such  other  action ,  by

whatever  name  called ,  for  the

purposes  of  claiming  any  deduction

(For  e .g .  Investments  or  payments  in

LIC ,  Public  Provident  Fund  and

National  Savings  Certif icates

claiming  for  deductions  under

Section  80C ,  medi-claim  under

Section  80D   and   donations   under  

COVID-19 PANDEMIC:
ORDINANCE

PROMULGATED
REGARDING TAXATION

DR .  PUJA  JAISWAL
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80G) ,  have  been  extended  ti l l  June

30 ,  for  claiming  deductions  for  AY

2020-21  ( i .e .  FY  2019-20) .

 

5 .  Also ,  investment ,  construction  or

purchase  made  up  to  June  30 ,  2020 ,

shall  be  eligible  for  claiming

deduction  from  capital  gains  under

sections  54  to  54GB  of  the  Income

Tax  Act ,  for  AY  2020-21 .  

 

6 .  The  Ordinance  amends  the  IT  Act

to  provide  that  donations  made  by  a

person  to  the  Prime  Minister ’s

Citizen  Assistance  and  Relief  in

Emergency  Situations  Fund  (PM

CARES  FUND)  will  be  eligible  for

100% deduction  u /s  80G .  

 

This  implies  that  an  amount

equivalent  to  the  donations  made  by

a  person  to  the  said  Fund  can  be

deducted  from  assessee ’s  income ,

while  calculating  his  total  income

under  the  Income  Tax  Act .  

 

7 .  Regarding  Tax  Vivad  se  Vishwas

Act ,  2020 :  The  timeline  for  payment

of  disputed  arrears  without

attracting  additional  10% amount

under  the  Vivad  se  Vishwas  Scheme

extended  from  31  March  2020  to  30

June  2020 .  

 

8 .  Interest  and  penalty :     Payment  of

any  tax ,  made  after  the  due  date

(due  between  March  20 ,  2020  and

June  29 ,  2020) ,  but  before  June  30 ,

2020  (or  any  further  date  specified

by  the  government) ,  will  not  be

liable  for  prosecution  or  penalty .  
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he  rate  of  interest  payable  for  the

delay  in  payment  will  not  exceed

0 .75% per  month .

 

9 .  GST-related  compliances :       The

Ordinance  amends  the  Central

Goods  and  Services  Tax  Act ,  2017  to

allow  the  central  government  to

notify  an  extension  to  the  time

limits  for  various  GST-related

compliances  and  actions  under  the

Act .     Such  extensions  would  be

given  based  on  the

recommendations  of  the  GST

Council .     This  will  be  done  only  in

the  case  of  actions  which  cannot  be

completed  or  complied  with  due  to

force  majeure  ( “force  majeure ”

means  a  case  of  war ,  epidemic ,

f lood ,  drought ,  f ire ,  cyclone ,

earthquake  or  any  other  calamity

caused  by  nature  or  otherwise

affecting  the  implementation  of  any

of  the  provisions  of  this  Act . ’ ) .  

 

In  compliance  to  the  said  ordinance ,

several  notif ications  (Notif ication

Nos .  30 /2020  to  36 /2020 ,  all  dt .03-

04-2020 ,  by  Ministry  of  Finance ,

Department  of  Revenue ,  Central

Board  of  Indirect  Taxes  and

Customs)  have  been  issued  in  order

to  provide  relief  to  taxpayers .  The

time  l imit  for  f i l ing  of  appeal ,

furnishing  of  return ,  or  any  other

compliance  under  the  GST  Act  have

been  extended .

REFERENCE :  

 http : / /egazette .nic . in /WriteReadDaa

/2020 /218979 .pdf



CORPORATE  LAW  NEWSLETTER  |

22

ARMY  INSTITUTE  OF  LAW ,  MOHALI

EVENTS

Session  with  the  5th  Year  students  by  Mr .  Siddharth  Srivastava ,

Partner ,  Link  Legal  on  September  19 ,  2019 .

Guest  Lecture  on  the  Insolvency  and  Bankruptcy  Code ,  2016 ,  by  Mr .

Siddharth  Srivastava ,  Partner ,  Link  Legal  on  September  19 ,  2019 .

 Session  with  the  5th  Year  students  by  Mr .  Tomu  Francis ,  Partner ,

Khaitan  & Co .  on  February  11 ,  2020 .

Session  1 :  ' Introduction  to  Corporate  Law ,CRCLG  Society , '  ' Importance

of  Research . '

Session  2 :  Legal  Research  & its  Imperatives-  Part  I

Session  3 :  Legal  Research  & its  Imperatives-  Part  I I

Session  4 :  Discussion  on  Financial  Budget  2020-21-  Part- I

Session  5 :  Discussion  on  Financial  Budget  2020-21-  Part- I I

Special  Events

 

 

 

 

Sessions  Taken  by  the  CRCLG  Team

·                

   Date :  5th  September ,  2019

   Speakers :  Mannat  Mehta  (5th  Year)  & Omvir  Singh  (4th  Year)

 

    Date :  February  03 ,  2020

    Speaker :  Mannat  Mehta  (5th  Year)  & Omvir  Singh  (4th  Year)

 

   Date :  February  04 ,  2020

   Speaker :  Omvir  Singh  (4th  Year)

 

    Date :  February  17 ,  2020

    Speakers :  Omvir  Singh  (4th  Year) ,

                     Nishant  Tiwari  (3rd  Year) ,  Sunidhi  Singh  (3rd  Year)

 

    Date :  February  25 ,  2020

    Speakers :  Mannat  Mehta  (5th  Year)
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GNLU  Law  and  Economics  Blog :  Rolling  Submissions .

Nirma  University  Law  Journal :  Call  for  Papers  (Submit  by  May  30) .

RGNUL  Online  International  Inter-University  Competition  (Register  by

August  17 .

Live  Webinar  Series  on  India  Seated  International  Arbitration  by  IDAC

India  & Law  Senate  on  May  24-28 ,  3pm) .

Events  to  Lookout  For
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Taking  the  legacy  of  standing  distinct  in  the  f ield  of

academic  excellence  in  legal  education ,  Army  Institute  of

Law ,  Mohali ,  launched  the  Centre  for  Research  in

Corporate  Law  and  Governance  (CRCLG)  in  2018  to  provide

to  its  scholars ,  a  deep  insight  into  the  contours  of

corporate  conundrums .

CRCLG ,  as  a  multi-faceted  functional  body ,   looks  forward

to  conduct  workshops ,  panel  discussions ,  seminars ,

conferences ,  and  guest  lectures  by  the  leading  and

eminent  scholars  from  the  legal  f ield .  It  effectively  deals

with  the  discipline ,  balances  and  imbalances  of  corporate

law  exhaustively  to  provide  to  the  readers  a  holistic

understanding  of  the  subject  and  matters  connected  and

incidental  thereto .  It  shall  work  promptly  to  promote  and

provide :  

•  comprehensive  research ;  preparing  the  students  with

analytical  skil ls  to  critically  evaluate  legal  provisions  of

corporate  law  & governance .  

•  in-depth  study  of  corporate  law  and  governance

interwoven  with  its  economic ,  business  and  legal  context

with  particular  regard  to  how  corporate  law  and

governance  mechanisms  facil itate  or  inhibit  economic

activity .  

•  to  provide  a  new  way  of  thinking  about  the  growing

challenges  in  corporate  law  and  how  to  respond  to  them .   

Dealing  with  the  traditional  issues  and  the  contemporary

ones ,  the  newsletter  shall  give  the  reader  an  opportunity

to  fathom  into  the  corporate  world .
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FORCE MAJEURE:
A FLEETING ANALYSIS

DIPSA  PRASANTH  & RITUPARNA  RAY

(2nd  Year)

INTRODUCTION

The  world  has  come  to  an

anomalous  standstil l  with  the

unforeseen  outbreak  of  corona  virus ,

creating  a  paralysing  effect  on  the

global  economy .  One  amongst  the

prompt  sequels  of  the  declining

global  and  domestic  market  was  on

the  contracts  and  agreements  made .

Contracts  are  the  sin  qua  non  of  any

commercial  activity  and  Sec  37  of

the  Indian  Contracts  Act ,  1872

(hereinafter  referred  to  as  the  ‘Act ’ ) ,

stresses  on  the  obligation  of  the

contracting  parties  to  carry  out  their

respective   ssurances .  But ,  with  the

menacing  global  pandemic  and

countries  resorting  to  strict

lockdown ,  the  parties  are  f inding  it

hard  to  effectuate  their  obligations

whereas  for  others  the  performance

seems  impossible  in  totality .

DOCTRINE  OF  FRUSTRATION

A  contract  enforces  obligations

recognized  by  law  and  these

obligations  may  be  affected  by

unforeseen  or  supervening  events ,

which  are  in  turn  unexpected  or

incapable  of  being  known

beforehand  by  either  of  the

contracting  parties .  [1]
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This  then  relieves  the  parties  of  their

contractual  obligations .  The

Doctrine  is  codified  under  Section

56  of  the  Act ,  and  even  though  it

isn ’t  defined  specifically ,  it

encapsulates  the  essence  which

states  that  ‘an  agreement  to  do  an

act  impossible  in  itself  is  void ’ .  [2]

IMPOSSIBILITY  OF  PERFORMANCE

Impossibil ity  of  performance  is  not

just  confined  to  physical

impossibil it ies .  In  the  case  of

Satyabrata  Ghose  v .  Mugneeram

Bangurn ,  it  was  pointed  out  that  the

term  ‘ impossible ’  has  not  been  used

in  Section  56  of  the  Act  to  mean

physical  or  l iteral  impossibil ity .

Performance  might  not  be  l iterally

impossible  but  it  may  be  impractical

and  useless .  Furthermore ,  i f  a

supervening  event  leads  to  a  change

of  circumstances  that  totally

disturbs  the  very  foundation  or

principle  upon  which  the  parties

rested  their  bargain ,  a  conclusion

can  be  drawn  that  the  promisor

finds  it  impossible  to  carry  out  the

act  that  was  promised .  

Thus ,  i f  the  object  of  the  contract  is

lost ,  the  contract  is  frustrated .

FORCE  MAJEURE  -  CONCEPT  AND

INDIAN  JURISPRUDENCE

Force  majeure  meaning ,  ‘superior

force ’  in  French  is  a  concept  f irst

propelled  in  the  case  of  Taylor  vs .

Caldwell  [3],     relaxing     contractual   



Occurrence  of  an  unforeseen

event ,  or

The  parties  to  the  contract  did

not  anticipate  the  occurrence  of

such  an  event ,  or

The  event  made  the  performance

of  the  obligation  impossible ,  or

Burden  of  proof  l ies  with  the

affected  party  claiming  relief

under  force  majeure .

Whether  or  not  a  force  majeure

clause  is  included  in  a  contract .  

Whether  the  force  majeure  clause

has  taken  events  such  as

pandemic /epidemic  into  account

in  express  terms .

obligation  of  parties  in  the

occurrence  of  an  unforeseen  event .

Force  majeure  clause  is  defined  by

the  Black ’s  law  dictionary  as ,  “A

contractual  provision  allocating  the

risk  i f  performance  becomes

impossible  or  impracticable ,  esp .  as

a  result  of  an  event  or  effect  that  the

parties  could  not  have  anticipated

or  controlled . ”  [4]

This  concept  does  not  have  a

specific  clause  or  definition  in

Indian  law ,  but  is  partially  covered

through  Sec  32  of  ICA .

Essentials  of  force  majeure  are :

1 .

2 .

3 .

4 .

CAN  THE  PANDEMIC  OF  CoVID-19  BE

CONSIDERED  AS  A  FORCE  MAJEURE

EVENT?

To  ascertain  whether  the  pandemic

of  CoVID-19  measures  up  to  a  force

majeure  event ,  the  following  issues

need  to  be  taken  note  of  :

1 .

2 .
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3 .  Whether  the  outbreak  of  CoVID-19

directly  affects  the  performance  of

the  contract  thus  rendering  it

impossible .

4 .  Whether  all  the  reasonable  and

prudent  steps  and  precautions  were

taken  to  ensure  the  discharge  of

contractual  obligations  despite  the

occurrence  of  the  supervening  event .

I f  all  the  above  issues  stand

applicable  then  the  pandemic  of

CoVID-19  may  be  covered  under  a

force  majeure  event  subject  to  terms

and  conditions  of  the  contract .

FORCE  MAJEURE  –  A  GUIDE

Due  to  the  strict  lockdown  imposed

by  the  government ,  activities

involving  manufacturing ,  supply ,

delivery ,  construction ,  etc  (other

than  essential  services)  are

considered  i l legal  and  thus  any

delay  or  reversion  in  executing  the

contractual  obligations  can  be

deemed  as  a  ‘force  majeure ’  event .

A  force  majeure  clause  cannot  be

implied  in  a  contract ,  but  in  case  a

contract  does  not  include  a  force

majeure  clause ,  the  parties  can  seek

relief  under  Section  56  of  the  Act  by

proving  that  the  execution  of  the

contract  would  be  impossible  or

il legal .  The  burden  of  proof  to

establish  a  force  majeure  event  l ies

upon  the  party  using  it  as  a  defence

for  not  performing  their  contractual

obligations .



I f  parties  enter  into  a  contract

during  the  pandemic  of  CoVID-19 ,

then  they  are  well  aware  of  the

situation  and  the  risks  tied  to  it ,

thus  in  the  event  of  any  default ,  they

cannot  claim  relief  under  Section  56

citing  impossibil ity .

Obligations  to  make  payment  under

the  contract  cannot  be  withheld  or

delayed  as  the  banking  system  is

effectually  in  service  and  the  party

that  defaults  in  this  regard  shall  be

held  l iable  to  pay  interest  on  the

delayed  payment  and /or  might  face

additional  consequences . [5]

A  force  majeure  event  may  trigger

immediate  termination  of  a

contract ,  but  the  contracting  parties

may  mutually  decide  to  assign  an

additional  amount  of  time  for  the

execution  of  the  contract ,  or  to  put

the  contract  on  hold  until  the

supervening  event  is  resolved .  In

case  a  party  is  facing  diff iculties  in

discharging  their  part  of  the

contract  due  to  the  lockdown ,  the

most  essential  step  is  to  inform  the

other  party  of  such  delay  by  medium

of  a  notice  that  would  outline  the

nature  of  the  supervening  event  and

how  it  has  hindered  in  the  discharge

of  their  contractual  obligations ;  an

estimated  period  of  time  by  which

the  contractual  obligations  may  be

performed ;  and  to  apprise  the  other

party  of  all  the  reasonable  steps

taken  to  ensure  the  performance  of

the  contract .

CASE  STUDY :  INDIAN  OIL

CORPORATION  ( IOC)
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Indian  Oil  Corporation ,  India ’s

largest  oil  f irm  has  declared  Force

Majeure ,  under  the  current  pressing

circumstances ,  on  the  purchase  of

crude  oil  from  Saudi  Arabia ,  Iraq ,

Kuwait  and  UAE ,  its  major  suppliers .

Refinery  run  rates  were  cut  down  as

there  was  sharp  decline  in  the

demand  for  fuel  owing  to  the

nationwide  lockdown  that  was

imposed .  The  industry  saw  sales

dwindle  8  per  cent ,  16  per  cent  and

20  per  cent  in  cases  of  petrol ,  diesel

and  aviation  turbine  fuel  (ATF)

respectively ,  in  the  month  of  March

itself . [6] They ’ve  had  to  shut  down

at  least  one-fourth  of  processing  at

their  refineries .  Due  to  the  drastic

fall  in  demand  of  fuel ,  refineries

cannot  take  any  more  crude  and  are

at  capacity .  

Apart  from  IOC ,  force  majeure  has

also  been  declared  by  various  other

companies  in  the  industry  such  as ,

Hindustan  Petroleum  Corp .  Ltd

(HPCL)  and  Mangalore  Refinery  and

Petrochemicals  Ltd .  (MRPL) .

CONCLUSION

Visibly ,  the  aforementioned

considerations  are  inherently

contract  and  fact  specific .

Additionally ,  it  is  also  essential  to

keep  in  mind  and  comprehend  the

commercial  operations  as  well  as

the  dealings  of  the  company  in  the

respective  industry  and  sector ,  so  as

to  grasp  the  extent  and  scope  of  the

contractual  clauses  that  lay  out  the

impossibil ity  of  performance .



Furthermore ,  the  judicial  view  on

contracts  dealing  with  issues

involving  supervening  events  is

largely  varied  and  diverse  and

depends  heavily  on  the  nature  and

language  of  the  contract .  The  parties

are  thus  advised  to  consult  legal

minds  to  run  an  exhaustive  legal

perusal  of  their  contracts  to  shield

themselves  as  well  as  to  maintain

the  essence  and  sanctity  of  the

contract .  Keeping  all  the  above  in

mind ,  the  implications  of  CoVID-19

would  ultimately  have  to  be  decided

on  a  case  to  case  basis .
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DRONE REGULATIONS IN
INDIA: COVID-19 RELIEF GETS

A BOOST

DEEYA  BARIK

(5th  Year)

“Drones  overal l  wi l l  be  more  impactful  than I
think people  r ecognize ,  in  pos i t ive  ways  to

he lp  soc i e ty .”
-Bi l l  Gates

INTRODUCTION  

As  the  COVID-19  pandemic  continues

to  impact  India ,  there  has  been  an

increased  need  for  social  distancing

along  with  the  use  of  novel

technologies  that  can  support

government  entities  during  the

national  lockdown  and  enable  them

to  gain  an  achievement  over  this

pandemic .   Technological

advancements  have  been  following

an  exponential  growth  curve .  From

the  internet  to  electric  vehicles ,  we

might  be  entering  a  golden  age  of

technology  advancement .  The  world

of  Drones  is  no  exception .  Drones

can  be  termed  as  unmanned  aircraft

i .e .  an  aircraft  without  any  human

pilot  on  board .  There  are  two  major

subsets  of  drones  such  as  Unmanned

Aircraft  Vehicles  (the  “UAVs ”)  and

Remotely  Piloted  Aircraft  (the

“RPAs ”) .

Drone  Technology  has  the  abil ity  to

decrease  the  requirement  for  the

physical  presence  of  individuals  and

remotely  undertake  conventional

operations  in  such  a  manner  that  no

human  contact  takes  place .  
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REGULATIONS  –  THE  KEY  TO

UNLOCKING  THE  FULL  POTENTIAL  OF

DRONE-BASED  RESULTS  

The  usage  of  drones  can  either  be

for  commercial  or  military  purposes .

In  India ,  the  commercial  usage  of

drones  came  into  public  knowledge

when  a  Mumbai  based  Pizza  store

used  drones  to  deliver  pizza . [1]

Earlier ,  drones  were  used  by  the  only

military ,  para-military ,  and

government  agencies .  The

commercial  uses  of  drones

persuaded  the  government  to

formulate  guidelines  for  usage .  Til l

the  guidelines  were  in  place ,

Directorate  General  of  Civil  Aviation

(the  “DGCA ”)  vide  its  October  2014

order  banned  the  use  of  RPAs  by

civil ians  due  to  the  threat  of  a

terrorist  attack  using  drones  and

threats  to  privacy .  DGCA  pursuant  to

the  circular  dated  August  2018

introduced  Civil  Aviation

Requirements  (the  “CAR  1 .0 ”)  for  the

civil  operations  of  RPAs .

CAR  1 .0  was  introduced  under  the

provisions  of  Rule  15A  and  133A  of

the  Aircraft  Rules ,  1937 ,  which

detailed  the  operational

requirements  for  civil  uses  of  RPAs ,

Unique  Identif ication  Number  (the

“UIN ”) ,  and  Unmanned  Aircraft

Operator  Permit  (the  “UAOP ”) .  CAR

1 .0  also  introduced  an  all-digital

process  for  registration ,  operation ,

and  monitoring  of  drones  known  as

the  Digital-Sky  Platform .  The  Drone

Regulations  appeared  to  have

addressed  the  requirement  for  a

comprehensive                   regulatory  



framework  with  features  l ike  No

Permission  No  Takeoff  (NPMT)

andthe  Digital-Sky  Platform ,

however ,  the  system  lacked

pragmatism  in  numerous  aspects .

NPMT  compliance  had  laid  down

some  hardware  and  software  needs

for  drones  that  ultimately  caused

problems  for  international

manufacturers  as  they  were

reluctant  to  make  hardware  tweaks

for  a  particular  market .  The

restrictive  nature  of  the  regulations

resulted  in  a  lack  of  investments  in

the  domestic  drone  market .  It

further  proved  to  be  a  hurdle  for

local  government  authorities  during

the  COVID-19  pandemic  when  a  prior

approval  was  required  in  spite  of  the

emergency  requirements .  

GOVERNMENT  AUTHORISATIONS

FOR  RELIEF  USING  DRONES  (GARUD)  

Finally ,  in  May  2020[1],  keeping  the

pandemic  in  mind ,  the  Ministry  of

Civil  Aviation  (the  “MoCA ”)  and  the

DGCA ,  launched  the  GARUD  portal .

This  is  a  welcome  move  by  the

authorities ,  that  fast  tracks  the

process  of  granting  exemptions  to

government  agencies  across  India

for  conducting  COVID-19  relief

operations  via  RPAs .  The

government  released  an  Exemption

Notice ,  for  granting  conditional

exemptions  to  government  agencies

from  certain  compliances  for

operating  RPAs  as  applicable  under

the  current  drone  laws .  
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ROLE  OF  AUTHORISED  ENTITY

The  union  government ,  state

government ,  district  administration ,

or  any  other  government  institutions

( “Authorised  Entity ”)  are  the  only

ones  covered  under  the  Exemption

Notice .  They  will  be  entirely

responsible  for  the  safety ,  control ,

and  overall  supervision  of  the  drone

and  its  operations .  Further ,  drone

operations  that  can  be  undertaken

are  l imited  to  photography ,

surveil lance ,  and  information

dissemination .  For  grant  of

exemptions ,  the  Authorised  Entity

can  submit  an  online  application  as

prescribed  in  Form  A[2] on  the

GARUD  portal  along  with  all  the  vital

declarations  and  documents  (Form

B) .  The  Exemption  Notice  enables

the  Authorised  Entity  to  not  only

operate  its  drone  but  also  allows  it

to  engage  with  a  third-party  drone

service  provider  ( “DSP ”)  for  operating

the  drone  for  permitted  uses .

However ,  the  capabil ity  assessment

and  security  verif ication  of  the  DSP

shall  be  the  sole  responsibil ity  of  the

Authorised  Entity .  Also ,  the  details

of  every  drone  f l ight  or  any  related

incident  or  accident  must  be

uploaded  on  the  Digital  Sky

Platform  within  7  days  of  f l ight

undertaking .

CONDITIONS  TO  BE  FOLLOWED

The  Exemption  Notice  also  detailed

certain  conditions  that  have  to  be

followed  by  the  Authorised  Entities

for   the    RPAs    and    its    operation .



Some  of  the  key  issues  being  that

the  RPA  must  have  a  UIN  issued  by

DGCA ,  shall  not  exceed  a  total

weight  of  25  Kgs  and  shall  restrict  to

a  height  of  200  ft  above  the  ground

limit .  It  also  prohibits  the  drone

from  picking ,  dropping ,  spraying ,  or

discharging  any  substance ,  thereby

ultimately  l imiting  the  use  of  tech

from  reaching  its  maximum

potential  and  restricting  numerous

relief-based  use  cases  that  could

have  been  fetched  using  drones .  The

drone  being  used  for  relief  work

must  be  mandatorily  equipped  with

a  return  to  home  feature ,  which  may

be  a  diff iculty  considering  many

drones  currently  available  for  use  in

India  may  not  have  this  feature  by

design .

CONCLUSION

Government  authorities  in  India

have  extensively  sought  the  help  of

drone  service  operators  for

numerous  operations  in  their  f ight

against  COVID-19 .  Drone  companies

have  played  a  vital  role  in  offering

their  technology  solutions  to  state

authorities  in  order  to  expand  the

scope  and  coverage  of  their
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operations  within  their  respective

jurisdictions .  The  COVID-19  crisis  can

be  regarded  as  an  opportune  time

for  government  authorities  to  test

the  activeness  of  the  Indian  drone

industry .  In  order  to  give  the

industry  a  l ittle  boost ,  it  is

recommended  that  the  Drone

Manufacturing  should  also  be

classif ied  under  the  essential  goods

manufacturing  category .

Overall ,  it  is  a  progressive  step  that

will  not  only  help  in  disaster

management  but  will  also  offer  an

opportunity  for  private  sector

participation .
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IBC AMENDMENTS:
THE COVID-19 IMPACT

MANNAT  MEHTA

(5th  Year)

The  Global  COVID-19  pandemic  and

its  consequential  lockdown  has  had

a  ripple  effect  on  the  economy  and

on  the  businesses  of  the  Indian

citizens  and  people  from  across  the

world .  To  mitigate  the  impact  of  the

global  pandemic ,  the  Central

Government  has  made  several

changes  upon  the  Insolvency  and

Bankruptcy  Code ,  2016  and  its

adjudicatory  processes  which  will

have  wide-ranging  ramifications  on

the  insolvency  laws  of  India .

The  Insolvency  and  Bankruptcy  Code

2016 ,  was  enacted  with  the  primary

object  of  consolidating  and

amending  laws  on  re-organization ,

insolvency  resolution  of  companies

in  a  time  bound  manner  for

maximization  of  value  of  assets ,

availabil ity  of  credit  and  balance  the

interests  of  all  the  stakeholders .  In

wake  of  the  global  pandemic  and  its

effect  on  businesses ,  the  Central

Government  vide   Notif ication   dated

March  24 ,  2020  increased  the

pecuniary  jurisdiction  for  an

insolvency  petition  under  the  Code

from  rupees  one  lakh  to  rupees  one

crore .   Section  4  of  the  IBC  specifies

Rs  1  Lakh  as  the  minimum  default

amount  basis  which  a  petition  under

the  IBC  may  be  f i led .  Subsequently ,

the   Insolvency  and  Bankruptcy  Code

(Amendment)  Ordinance ,2020  dated

June  5 ,  2020 ,  was  promulgated  via  
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which  sections  7 ,  9  and  10  were

suspended  of  the  Code .  The  primary

object  behind  the  Ordinance  is  f irst

to  protect  the  interest  of  the  debtors

who  have  experienced  severe

economic  distress  from  being

pushed  into  insolvency  and  secondly

to  exclude  the  defaults  arising  on

account  of  these  unprecedented

circumstances .  In  l ight  of  the

Ordinance ,  what  constitutes  an

event  of  “default ”  also  gained

unparalleled  prominence .

Accordingly ,  the  Ordinance  has  been

introduced  by  making  amendments

to  the  Insolvency  and  Bankruptcy

Code ,  2016 .  Section  10A  has  been

inserted  in  the  IBC ,  restricting  f i l ing

of  any  application  for  initiation  of

the  corporate  insolvency  resolution

process  ( “CIRP ”)  of  a  corporate

debtor  (being  a  company  or  a

limited  l iabil ity  partnership)  for  any

default[1]  arising  after  March  25 ,

2020 ,   for  a  period  of  six  months  or

such  further  period ,  such  further

period  being  “Specified  Period ”[2],

not  exceeding  one  year  from  March

25 ,  2020 ,  as  may  be  notif ied  in  this

behalf .  While  the  preamble  of  the

Ordinance  stipulates  that  the

Ordinance  has  been  introduced  in

light  of  business  disruptions  caused

on  account  of  Covid-19  and  the

consequent  inabil ity  to  f ind

adequate  number  of  resolution

applicants  to  rescue  corporate

debtors ,  no  rationale  has  been

provided  for  this  permanent

prohibition .  This  approach ,  however ,

does  take  away  the  possibil ity  of

extended   disputes   on   the   cause  of  
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subject  to  the  provisions  in  the

Code ,  the  period  of  lockdown

imposed  by  the  Central  Government

in  the  wake  of  COVID19  outbreak

shall  not  be  counted  for  the

purposes  of  the  time- l ine  for  any

activity  that  could  not  be  completed

due  to  such  lockdown ,  in  relation  to

a  corporate  insolvency  resolution

process . ”

This  amendment  is  l ikely  to  also

help  medium  and  small  industries

who  have  been  hit  the  hardest  by

COVID-19 .  However ,  on  the  f l ip  side ,

this  amendment  will  adversely

impact  the  abil ity  of  operational

creditors  to  initiate  CIRP ,  since  the

minimum  default  amount  is  now  ten

times  higher  than  the  previous

minimum  default  l imit .  Once  the

economy  sails  through  the

slowdown  caused  by  COVID-19 ,  the

government  should  ponder  upon

reducing  the  l imit  to  a  lower

amount ,  so  that  IBC  does  not  merely

remain  as  a  toothless  tool  at  the

hands  of  operational  creditors .

REFERENCES

[1] “default ”  under  the  IBC  means ,
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the  case  may  be . ”

[2] Section  2  of  the  Ordinance

[3] Section  3  of  the  Ordinance .

default .

Furthermore ,  a  proviso  has  also  been

inserted  in  section  10A  which

specifies  that   no  application  shall

ever  be  f i led  for  initiation  of  CIRP  of

a  corporate  debtor  for  the  said

default  occurring  during  the

Specified  Period ,  meaning  that ,  CIRP

cannot  be  initiated  on  the  basis  of  a

default  during  the  Specified  Period ,

even  i f  the  default  is  continuing

after  having  occurred  during  the

Specified  Period .

Apart  from  that ,  a  non-obstante

clause  has  also  been  inserted  in  to

section  66  which  deals  with

fraudulent  trading  or  wrongful

trading ,  to  give  protection  to  the

directors  of  a  corporate  debtor .

Accordingly ,  no  application  can  be

filed  by  a  resolution  professional

under  sub-section  66 (2) ,  in  respect

of  such  defaults  against  which

initiation  of  CIRP  is  suspended

under  Section  10A  of  the  IBC . [1]

Additionally ,  for  computation  of  the

time- l imits  for  activities  related  to

CIRP  and  l iquidation ,  the  period  of

lockdown  has  been  excluded  by

inserting  Regulation  40C  to  CIRP

Regulations ,  2016 ,  and  Regulation

47A  to  the  Liquidation  Regulations ,

2016 .  The  NCLT  and  NCLAT  have

introduced  procedural  reforms  to

mitigate  the  impact  of  the

lockdown .   Regulation  40C  as

inserted  by   IBBI   reads  as  follows :

“Special  provision  relating  to  time-

l ine :   Notwithstanding  the  time- l ines

contained  in  these  regulations ,  but



‘LANDING’ OF AVIATION
INDUSTRY DURING COVID-19

CRISIS

OMVIR  SINGH

(4th  Year)

All  industries  have  been  severely

impacted  by  the  incumbent  COVID-

19  crisis ,  but  the  disruptions  brought

about  by  the  crisis  in  the  aviation

industry  are  thought  to  be  even

more  noteworthy  than  the

consolidated  crisis  of  9 /11  and  the

global  f inancial  crisis  of  2008 .

Earlier ,  on  March  23 ,  2020  the

Government  of  India ,  which  acts

through  DGCA ,  had  decided  to

suspend  the  operations  of  all  the

domestic  f l ights  until  May  25 ,  2020

and  all  scheduled  international

commercial  passenger  services  until

August  31 ,  2020 .  This  has  been  done

through  various  orders  to  all  airl ine

operators  and  a  request  dated  March

23 ,  2020  under  Section  88 (1)  of  the

Aircraft  Act ,  1934 .  

The  cancellation  of  bookings  is  far

exceeding  the  forward  air  travel

bookings .  Demand  for  air  travel  is

drying  up  in  unprecedented

manners  with  no  hope  of  returning

to  normalcy .  Leave  apart  booming ,

Aviation  industry  was  the  one  which

was  already  suffering ,  and  the

COVID-19  crisis  has  only  accelerated

the  bankruptcy  f i l ing  process  by

certain  big  companies  such  as  Air

Mauritius  and  Virgin  Australia .   
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The  airl ine  companies  which  have

stil l  decided  to  be  in  business  have

suffered  huge  misfortunes  as  well ,

owing  to  the  coronavirus-

constrained  lockdowns  keeping  their

fleets  grounded .  Many  airl ines  l ike

Air  India ,  Indigo  and  Go  Airl ines

have  not  only  taken  cost  cutting

measures  such  as  pay  cut ,  but  have

also  sent  the  employees  on  leave

without  pay  for  uncertain  duration .

It  becomes  important  for  the  airl ine

industry  to  concentrate  on  the

horizon  to  effectively  explore  the

challenges ,  primarily  legal ,  f inancial

and  operational ,  which  are  in  all

l ikelihood  going  to  surface  once  is

pandemic  is  over .  Future  f l ight  plan

for  the  aircrafts  will  be  impacted  by

variable  such  as ,  avoiding  nations

that  have  been  the  focal  points  of

the  virus  infection  and  analysing  the

government  responses  on  the  span

and  type  of  travel  l imitations  and

the  conditions  under  which  they

may  be  relaxed .  It  is  very  possible

that  the  governments  around  the

globe  may  consider  the  imposition

of  certain  specific  restrictions  (much

like  the  security  measures  which

were  taken  after  increasing  terrorist

events  in  1970 ’s)  for  inbound  and

outbound  passengers .  These

limitations  may  incorporate

measures  such  as  mandatory  health

screenings  or  certif icates  (form

prescribed  clinical  practitioners)

before  the  boarding .

Currently ,   the   biggest  concern  with  



respect  to  COVID-19  concerns  the

length  of  the  crisis  in  the  wake  of

government  responses  and  the

spread  of  the  infection .  For  the

aviation  industry  to  come  back  to

normalcy ,  unwinding  the  total  ban

of  air  travel  both  inside  and  outside

India  ought  to  be  seriously

considered .  Anyways ,  the  span  of

COVID-19  emergency  is  probably

going  to  differ  region  and  country-

wise .  International  Air  Transport

Association ,  the  global  trade

association  of  airl ines ,  has

recognized  India  amongst  the

priority  nations  that  need  to  make  a

move  for  soothing  the  situation  for

the  already  battl ing  airl ines  from

the  pressure  caused  because  of  the

pandemic .  There  are  a  few

businesses  including  Travel  and

Tourism  which  are  greatly  reliant  on

the  aviation  industry  and  jobs  across

numerous  sectors  will  be  affected  i f

airl ines  are  unable  to  survive  the

COVID-19  crisis .  

Post  COVID ,  megatrends  l ike  the

sensational  increase  in  remote

working ,  government  or  association-

forced  impediments  on  air  travel ,

increasingly  prominent  dependence

on  local-oriented  supply  chains  and

maintaining  a  strategic  distance

from  unimportant  ventures  or  non-

essential  travels  will  affect  the

recovery  demand  in  the  f l ight

business  and  may  prompt  major

overhaul  in  the  administration  and

operation  of  the  aviation  industry .  

In  order  to  sail (f ly)  safely  through  
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this  tempestuous  time ,  it  is  of  most

extreme  significance  that  the

aviation  companies  launch  a  crisis

management  team  or  as  its  being

begat  by  some  in  the  business  –

"Plan  Ahead  Team" .  This  Plan  Ahead

Team  will  be  answerable  for

gathering  forward  looking

insight / intell igence  and  give  a  Post

COVID-19  f l ight  plan  to  manage  and

quicken  decision  making .  

Following  are  some  of  the

challenges /contemplations  which

airl ines  companies  in  India  may

consider  while  planning  their  Post

COVID-19  f l ight  plan :

( i)  Third  party  contractor

agreements :  Determination  of  the

optimal  size  and  measurements  of

their  networks  and  f leet  will  hold

the  way  in  to  the  endurance  of

carrier  organizations .  These

organizations  may  need  to  patch  up

their  strategies  vis-à-vis  the  air

travel  l imitations  forced  by  the

governments  to  recognize  routes

that  are  destined  to  recover  basis

demand ,  administrative  and  market

structure  situations .  The  assurance

of  routes  that  are  destined  to  recoup

will  f igure  out  which  f leet /route  is  to

be  recommissioned .  For  the  courses

that  couldn 't  be  recommissioned  or

are  partially  commissioned  post

COVID-19  and  withdrawal  of

lockdown  orders ,  the  airl ine

organizations  may  need  to

renegotiate /re-survey  the  legal  risks

that  may  emerge  in  accordance  with  



their  agreements  with  third  party

contractors  engaged  for   inter

alia   refueling ;  catering ;  runway

construction  and  repair ;  aircraft

maintenance  and  overhaul ;  crew

training ;  and  f l ight  dispatch .

Further ,  airl ine  companies  should

likewise  consider  revisiting /re-

negotiating  their  existing

agreements  for  supporting  the  jet

fuel  prices .    Most  of  the  airl ines  are

locked  into  contracts  for  hedging

the  jet  fuel  prices .  There  has  been  a

precarious  drop  in  the  costs  of  jet

fuel .  Accordingly ,  the  airl ines

companies  should  pay  their  higher

supported  sum  for  jet  fuel ,  making

hedging  loses .  In  this  specific

circumstance ,  the  current

arrangements  of  these  agreements

become  pertinent  to  decide  the

influence  of  conversations  from  a

lawful  rights  point  of  view .  

( i i)  Financing  Arrangements :  Given

that  the  airl ines  companies  have

suspended  all  their  business ,  it

would  be  imperative  to  f igure  out  i f

defaults  would  get  set  off  under  the

different  f inancing  understandings

entered  by  the  companies .  Where  an

event  of  default  is  triggered  only

upon  a  'deliberate '  or  ‘voluntary ’

suspension  of  business ,  it  might  be

contended  that  such  transitory  end

of  business  because  of  the  spread  of

virus  is  an  immediate  outcome  of

the  government  guidelines  and

consequently  outside  the  scope  of

such  arrangement .  Further ,  it  would

be  relevant  to  check  i f  an  occasion  
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of  default  is  qualif ied  by  a  necessity

that  a  suspension  of  business  has  a

‘material  adverse  effect ’  on  the

borrower 's  capacity  to  perform  its

contractual  obligations .  In  the  event

that  there  is  a  significant  effect  on

the  borrower 's  capacity  to  pay ,  this

will  probably  fulf i l  the  test  of

‘material  adverse  effect ’ .  Also ,  post-

Covid-19  and  l i ft ing  of  the  lockdown

orders ,  for  reasons  including

monetary  and  operational  troubles ,

the  airl ines  companies  will  be

unable  to  commence  operations  in

all  the  sectors  or  recommission  their

entire  f leet .  Further ,  it  would  be

important  for  airl ines  companies  to

review  the  event  of  default  provision

regarding  the  'cessation  of  business '

in  their  f inancing  understandings .

Cessation  of  Business  would

normally  incorporate  events  where

an  company  'threatens '  to  suspend

or  cease  to  carry  on  its  business  and

subsequently ,  one  may  contend  that

such  transitory  terminations  post

COVID-19  and  additionally  l i ft ing  of

lockdown  orders ,  would  comprise  an

'cessation '  of  business .  It  would  be

reasonable  for  airl ines  companies  to

review  their  facil ity  agreements

while  contemplating  COVID-19

related  measures  and  consider  the

effect  of  such  measures  on  their

f inancing  agreements .  These  tests

can  be  completed  during  the  time  of

lockdown  in  such  a  manner  that  the

provisions  can  be  re-considered  by

the  parties .

( i i i)  Airplane  Lease  Agreements :  The  



airl ines  companies  might  be

required  to  review  their  aircraft

lease  agreements .  The  airl ine

companies  may  consider

approaching  the  lessors  while

looking  for  concessions

corresponding  to  the  lease

obligations  including  'rental  holiday '

by  virtue  of  l iquidity  crunch

subsequent  to  fall  in  ticket  receipts

post  COVID-19 .  While  the  lessors

might  be  entitled  to  reject  requests

for  concessions  on  lease  obligations ,

the  commercial  reality  l ikely  could

be  that  lessors  will  have  to  assess

whether  supporting  an  airl ine  may

somehow  improve  their  f inancial

wellbeing  in  the  aftermath  of  the

crisis  or  whether  this  will  just  defer

the  end  of  a  business  that  was

struggling  regardless .  It  might  be

advantageous  to  consider  that  the

concessions  which  an  airl ine

company  may  seek  from  the  lessors

may  incorporate  inter  alia  halt  for  a

concurred  period  with  a  concurred

reimbursement  schedule  to  recover

the  unpaid  rents ,  abstinence  on

event  of  default  at  a  cost .  

( iv)  Restructuring :  Globally  there  are

many  airl ines  companies  which  have

filed  for  bankruptcy .  The  Ministry  of

Finance  ( "MoF")  had  already

demonstrated  that  it  might  consider

suspending  Section  7 ,  9  and  10  of

the  Insolvency  and  Bankruptcy  Code ,

2016  for  a  time  of  a  half  year  to

prevent  companies  from  being

forced  into  bankruptcy  proceedings

in  such  force  majeure  reasons  for  
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default  under  the  commercial

agreements  l ike  lease  agreements .

Moreover ,  RBI  has  issued  several

circulars  managing  the  measures  to

reduce  the  COVID-19  effect  on

corporate  India .                       This  might

make  the  airl ines  companies  to

consider  participating  in  dialogues

with  their  creditors  for  preparing

and  executing  recovery  plans .

(v)  Import  Duties  and  Trade  barriers :

Government  of  India  is  already  in

process  of  imposing  embargo  on  the

import  of  goods  from  China .  The

airl ines  companies  in  India  import

certain  parts  including  generator

control  units  from  China .  The  costs

of  these  spare  parts  might  be

increased  because  of  the  ban  forced

by  the  Government  of  India .  As

COVID  -  19  keeps  on  spreading  over

the  globe ,  the  diff iculties  set  off  by

it  are  various  and  unprecedented .  In

order  to  effectively  sail  through  this

diff icult  and  dubious  condition ,  an

thoroughly  crafted  and

comprehensive  f l ight  plan  will  be

crucial .  Though ,  in  these  diff icult

times ,  it  will  be  more  worthwhile  to

be  on  the  fastest  trajectory  rather

than  having  a  great  plan  that  might

quickly  become  obsolete .  Therefore ,

after  the  pandemic  is  contained ,

government  may  need  to  give  a

relief  package  to  the  aviation

industry  along  with  travel  and

hospitality  industry  to  help  f inancial

recovery  and  forestall  collapse  of  the

aviation  industry .



LEGAL CONUNDRUM OF
ENFORCEABILITY OF BANK

GUARANTEES AND COVID-19

ZARISH  ALI

(5th  Year)

The  outbreak  of  Covid  19  which  is  an

unprecedented  event  has  been

declared  as  a  pandemic  by  the

World  Health  Organization  as  a

result  of  which  businesses  are

experiencing  an  enigma  with  regard

to  their  commercial  obligations .  One

of  the  pertinent  issues  which  arose

is  whether  the  lockdown  can  be

considered  as  a  force  majeure  event

in  the  context  of  granting  injunction

or  invocation  of  bank

guarantees / letter  of  credits .  

A  bank  guarantee  is  a  contract

between  the  bank  and  its  customer

where  the  bank  agrees  to  pay  the

monetary  loss  to  the  beneficiary  of

the  guarantee  i f  it  is  not  paid  by  its

customer  in  the  performance  of  its

contractual  obligations .  The  Reserve

Bank  of  India  vide  its  circular  issued

concerning  guarantees  and  co-

acceptances  entailed  that    “Where

guarantees  are  invoked ,  payment

should  e  made  to  the  beneficiaries

without  delay  and  demur ”  and  “Non-

compliance  of  the  instructions  in

regard  to  honouring  commitments

under  invoked  guarantees  will  be

viewed  by  Reserve  Bank  very

seriously  and  Reserve  Bank  will  be

constrained  to  take  deterrent  action

against  the  banks . ”  The  circular

further  cites  a  judgment  of  the

Hon ’ble  Supreme  Court  in  the  case  
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U .P .  Co-operative  Federation  Private

Ltd .  versus  Singh  Consultants  and

Engineers  Private  Ltd  “commitment

of  banks  must  be  honoured  free

from  interference  by  the  courts  and

it  is  only  in  exceptional  cases ,  that

is ,  to  say ,  in  case  of  fraud  or  any  case

where  irretrievable  injustice  would

be  done  i f  bank  guarantee  is  allowed

to  be  encashed  the  court  should

interfere .  The  courts  should ,

therefore ,  be  slow  in  granting  an

injunction  to  restrain  the  realization

of  such  a  bank  guarantee . ”

On  the  other  hand ,  a  letter  of  credit ,

an  instrument  for  promoting

international  trade ,  is  an

undertaking  between  the  issuer

(bank) ,  at  the  request  of  the

applicant ,  and  in  favour  of  the

beneficiary  to  secure  a  certain

amount  of  money  in  payment  of

goods  or  services .  

RAMIFICATIONS  OF  COVID-19

Business  slowdown  due  to  Covid-19

has  affected  the  party ’s  abil ity  to

fulf i l  their  contractual  obligations  by

posing  a  challenge  for  them  to

timely  fulf i l  commitments  due  to

which  there  is  a  rise  in  the

invocation  of  bank  guarantees  and

letters  of  credits .  The  courts  have

certain  well-settled  principles  for

invocation  of  bank  guarantees  and

do  not  interfere  with  the  same  so

long  as  they  confine  with  the  terms

of  the  bank  guarantee  as  was

reiterated  in  the  recent  Supreme

Court  case  of  Standard  Chartered

Bank  Ltd  v .  Heavy  Engineering  



Corporation  Ltd  (2019  SC  1638) .

However ,  in  the  wake  of  Covid  19

pandemic  and  the  lockdown

imposed ,  the  Courts  across  India

have  rather  conflicting  opinions  for

adjudication  about  whether  the

invocation  of  force  majeure  clause  in

the  contract  would  result  justif iable

and  grounds  on  which  stay  can  be

granted  on  the  invocation  of  bank

guarantee / letter  of  credits ,

depending  on  case  to  case  basis .  In  a

plethora  of  judgments ,  the  Supreme

Court  has  recognised  and  carved  out

two  major  exceptions ,  i .e .  Fraud  of

an  egregious  character  as  to  vitiate

the  purpose  of  the  contract  and

irretrievable  injustice  to  one  of  the

parties  to  a  contract ,  on  account  of

which  the  courts  can  stay  the

invocation  of  such  guarantees .

However ,  in  1996 ,  in  Ansal

Engineering  Projects  Ltd .  vs .  Tehri

Hydro  Development  Corporation  Ltd .

and  Anr ,  the  Hon ’ble  Supreme  Court

adopted  a  third  exception  for

invocation  and  added  ‘special

equities ’  to  include  special

circumstances  in  the  l ist  of

exceptions  and  the  same  was

recognised  in  the  aforementioned

2019  case  of  Standard  Chartered

Bank .  In  recent  times  post  the

lockdown ,  special  equity  has  been

regarded  as  a  ground  for  granting  a

stay  on  injunctions  to  a  scenario

causing  irretrievable  injustice  to  the

parties .  The  Hon ’ble  Delhi  High

Court  in  the  case  of  Halliburton

offshore  services  v  Vedanta  Limited

April  2020  Delhi  HC)       allowed    an
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interim  stay  on  the  invocation  of

performance  bond  on  the  ground  of

‘special  equity ’  citing  exceptional

circumstances ,  however  in  May  2020

the  same  was  vacated  allowing

Vedanta  to  collect  payment  under

various  bank  guarantees  invoked .

Thus ,  leaving  two  contrasting

decisions  of  the  Delhi  High  Court .

Similarly ,  in  another  judgment  of

the  Hon ’ble  Bombay  High  Court  in

the  matter  of  Standard  Retail  Pvt

Ltd .  vs .  M /s  G .S .  Global  Corp  & Ors .

(April  2020)  the  court  opined  that

Covid  19  will  not  constitute  a  force

majeure  event  and  thus ,  shall  not  be

the  ground  to  invoke  Section  56 ,

Indian  Contract  Act  to  escape  a

commitment  in  a  contract  by  either

of  the  parties .  Standard  Retail  was

denied  relief  by  the  court  for

encashment  of  letter  of  credit  on

their  plea  of  the  lockdown .  The  court

held  that  lockdown  can  not  be

considered  as  a  force  majeure  clause

especially  when  the  performance

was  not  made  impossible  as

distribution  of  steel  was  an  essential

service  and  there  were  no

restrictions  on  its  movements  during

the  lockdown ,  hence  would  not

come  under  the  umbrella  of  ‘force

majeure ’ .  Thus ,  recent

pronouncements  of  the  Hon ’ble

Supreme  Court  and  the  High  Courts

have  made  a  paradigm  shift  in  cases

of  Invocation  which  was  otherwise

constructed  on  well-settled

principles  due  to  the  consequences

of  Covid-19 .  The  cases  are  now

adjudicated   with    reference   to   the



facts  involved  therein ,  with  a  more  cautious  route  and  with  clear  evidence

of  special  equity ,  fraud  or  irretrievable  injustice  to  settle  different

parameters  for  granting  an  injunction  to  the  invocation  of  such  guarantees

or  letter  of  credits .    The  courts  have  become  more  l iberal  in  their  approach

keeping  in  mind  the  independent  nature  of  bank  guarantees  and  thus

avoiding  knee  jerk  reactions  to  their  approach .  Given  the  gravity  of  the

pandemic  and  the  impact  on  commercial  performance ,  involvement  of  the

Reserve  bank  of  India  clarifying  the  scope  and  extent  of  the  discretion  of

banking  and  f inancial  institutions  can  prove  to  be  a  silver  bullet .
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Section  6  of  the  Income-tax  Act ,

1961 ,  lays  down  provisions  relating  to

residential  status  of  a  person .  The

status  of  an  individual  as  to  whether

he  is  resident  in  India  or  a  non-

resident  or  not  ordinarily  resident ,  is

dependent ,  inter-alia ,  on  the  period

for  which  the  person  stays  in  India

during  a  year .  Our  f inancial  year

starts  from  1st  April  and  ends  on  31st

March .  Since  nation  wise  lockdown

was  imposed  on  22nd  March ,  2020  in

India ,  there  were  no  international

fl ights  f lying  from  India .  Due  to  the

suspension  of  the  international

fl ights ,  the  stay  got  prolonged ;  the

individuals  did  not  even  intended  to

do  so  and  thus  it  affected  the

residential  status  of  the  individuals

for  the  Assessment  Year  2020-21 .

Section  6  of  the  Income-tax  Act ,

1961 ,  lays  down  rules  for  the  number

of  days  of  stay  in  India  by  which

residential  status  is  determined  and

correspondingly  tax  incidence  arises .

So ,  in  the  current  situation  due  to

this  unforeseen  pandemic ,  the

individuals  who  got  struck  up  due  to  

lockdown  their  status  from  a  Non-

resident  can  either  be  of  shifted  to

ordinarily  resident  (ROR)  or  not

ordinarily  resident  (NOR)  and  thus

liable  to  pay  tax  as  for  all  income

that  accrues  or  arises  to  him  outside

India  & shall  be  so  included  in  his

total  income .  A  resident  is  charged

to  tax  in  India  on  his  income  that  is

earned  in  India  as  well  as  income

earned  outside  India .  While

calculating  the  residential  status  of

an  individual  the  physical  stay  of  an

individual  is  evaluated  by  their

physical  stay  of  the  previous  years .

In  the  PY  2019-20 ,  the  stay  of

multiple  individuals  got  prolonged

due  to  the  Covid-19  lockdown  and

suspension  of  International  f l ights .  

In  order  to  avoid  genuine  hardship

in  such  cases ,  the  CBDT  has  issued

certain  guidelines  vide   circular  no  11

dated  May  8 ,  2020 ,  that  for  the

purposes  of  determining  the

residential  status  under  Section  6  of

the  Act  during  the  previous  year

2019-20  in  respect  of  an  individual

who  has  come  to  India  on  a  visit

before  22nd  March ,  2020  and :

( i)  has  been  unable  to  leave  India  on

or  before  31st  March  2020 ,

( i i)  his  period  of  stay  in  India  from

22nd   March ,  2020  to  31st   March ,

2020

( i i i)  shall  not  be  taken  into  account ;

or

( iv)  has  been  quarantined  in  India  on

account  of  vovel  Coronavirus  (Covid-

19)  on  or  after  1st   March ,  2020  and

has  departed  on  an  evacuation  f l ight

on  or  before  31st  March ,  2020  or ,  

COVID-19 LOCKDOWN AND
THE ISSUE OF RESIDENCE

OF INDIVIDUAL W.R.T.
INCOME TAX

DR .  PUJA  JAISWAL

ASSISTANT  PROFESSOR  OF  LAW

ARMY  INSTITUTE  OF  LAW ,  SECTOR-68

MOHALI
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(v)  has  been  unable  to  leave  India  on

or  before  31st   March ,  2020 ,  his

period  of  stay  from  the  beginning  of

his  quarantine  to  his  date  of

departure  or  31st  March ,  2020 ,  as  the

case  may  be ,  shall  not  be  taken  into

account ;  or

(vi)  has  departed  on  an  evacuation

fl ight  on  or  before  31st  March ,

2020 ,  his  period  of  stay  in  India  from

22nd  March ,  2020  to  his  date  of

departure  shall  not  be  taken  into

account .

The  circular  also  states  that  further ,

as  the  lockdown  continues  during

the  Financial  Year  2020-21  and  it  is

not  yet  clear  as  to  when

international  f l ight  operations

would  resume ,  a  circular  excluding

the  period  of  stay  of  these

individuals  up  to  the  date  of

normalisation  of  international  f l ight

operations ,  for  determination  of  the

residential  status  for  the  previous

year  2020-21  shall  be  issued  after

the  said  normalisation .  The  said

guidelines  issued  by  the  Government

are  l imited  in  nature  as  it  is  covering

individuals  who  had  come  to  India

for  a  visit .  The  said  clarif ication

clears  the  position  of  such

individuals  who  had  come  to  India

for  a  visit  and  whose  unintended

and  prolonged  stay  is  due  to

lockdown  and  related  travel

restrictions ,  will  be  disregarded  for

determining  tax  residency  status .

Secondly ,  the  normalisation  of

international  f l ight  operations  is  sti l l

not  clear .  So ,  it  will  certainly  affect

the  residential  status  for  AY  2021-22 ,

the  government  has  to  work  on  this

as  well .  

Thirdly  and  again  importantly ,  that

when  companies  hold  virtual /online

meetings  and  the  officials  of  the

companies  attend  these  meetings

via  online  mode ,  there  is  the

concern  that  this  could  qualify  as  a

place  of  effective  management

(POEM)  for  the  company .  Now  "place

of  effective  management"  vide

Explanation  to  Section  6 (3)  means  a

place  where  key  management  and

commercial  decisions  that  are

necessary  for  the  conduct  of

business  of  an  entity  as  a  whole  are ,

in  substance  made .  This  will  also

require  guidelines  by  the

government  and  also  comprehensive

documentation  by  the  companies .

REFERENCE :

[1]www . incometaxindia .gov . in /comm

unications /circular /circular_no_11_2

020 .pdf
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EVENTS

RGNUL  Student  Research  Review  (RSRR)  in  association  with  MISHI

CHOUDHARY  & ASSOCIATES  invites  submissions  on  the  theme

“ADDRESSING  THE  LEGAL  CONCERNS  OF  AI :  A  CLARION  CALL ”    

 Submit  by  26th  August ,  2020 .

EY-  Young  Tax  Professional  of  the  Year  2020 .  being  conducted  by

Ernst  & Young .

Session  1 :  ' Introduction  to  Corporate  Law ,CRCLG  Society , '  ' Importance

of  Research . '

Session  2 :  Legal  Research  & its  Imperatives-  Part  I

Session  3 :  Legal  Research  & its  Imperatives-  Part  I I

Session  4 :  Discussion  on  Financial  Budget  2020-21-  Part- I

Session  5 :  Discussion  on  Financial  Budget  2020-21-  Part- I I

Special  Events

   

Sessions  Taken  by  the  CRCLG  Team

               

   Date :  5th  September ,  2019

   Speakers :  Mannat  Mehta  (5th  Year)  & Omvir  Singh  (4th  Year)

    Date :  February  03 ,  2020

    Speaker :  Mannat  Mehta  (5th  Year)  & Omvir  Singh  (4th  Year)

   Date :  February  04 ,  2020

   Speaker :  Omvir  Singh  (4th  Year)

    Date :  February  17 ,  2020

    Speakers :  Omvir  Singh  (4th  Year) ,

                     Nishant  Tiwari  (3rd  Year) ,  Sunidhi  Singh  (3rd  Year)

    Date :  February  25 ,  2020

    Speakers :  Mannat  Mehta  (5th  Year)



CORPORATE  LAW  NEWSLETTER  |  20 ARMY  INSTITUTE  OF  LAW ,  MOHALI

MEET THE TEAM

CREDITS
CHIEF ADVISOR

DR. TEJINDER KAUR,
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FACULTY COORDINATOR
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STUDENT MEMBERS

ZARISH ALI (5th Year)   MANNAT MEHTA (5th Year)
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